INTERGOVERNMENTAL AND LICENSE AGREEMENT
BETWEEN THE COUNTY OF LAKE
AND THE LAKE COUNTY FOREST PRESERVE DISTRICT
FOR THE CONSTRUCTION OF A WETLAND BANK AND A MULTI-USE TRAIL
ON THE BUFFALO CREEK FOREST PRESERVE

THIS AGREEMENT (the AGREEMENT) is entered into this day of
,A.D. 20__ (the EFFECTIVE DATE), by and between the COUNTY OF
LAKE, Illinois, an Illinois body politic and corporate, acting by and through its Chair and County
Board (the COUNTY), and the LAKE COUNTY FOREST PRESERVE DISTRICT, an Illinois body
politic and corporate, acting by and through its President and Board of Commissioners (the
DISTRICT). The COUNTY and the DISTRICT, hereinafter referred to collectively as “parties” to
this AGREEMENT, and individually as a “party” to this AGREEMENT,

WITNESSETH

WHEREAS, the COUNTY and the DISTRICT entered into an intergovernmental agreement
effective April 28, 2000, and amended by the first, second, and third amendments thereto executed
April 10, 2012, April 15, 2014 and April 12, 2016 respectively (collectively, the 2000
AGREEMENT); and,

WHEREAS, the 2000 AGREEMENT outlines the terms and conditions for the exchange of
land between the COUNTY and the DISTRICT (which exchange has already occurred) and a
potential license from the DISTRICT to the COUNTY for the construction and operation of a
wetland bank on DISTRICT property; and,

WHEREAS, in accordance with the 2000 AGREEMENT, the COUNTY has reviewed
properties owned by the DISTRICT and desires to construct, at its sole cost, a wetland bank to
create, administer, and use wetland mitigation credits required due to wetland impacts from the
COUNTY'’S public road and transportation improvements (the WETLAND BANK) on part of the
DISTRICT’S Buffalo Creek Forest Preserve, a portion of which is generally depicted on EXHIBIT
A to this AGREEMENT (the PRESERVE); and,

WHEREAS, the construction of said WETLAND BANK requires approval and acceptance by
the United States Army Corps of Engineers (the USACOE); and,
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WHEREAS, the DISTRICT desires that a portion of an existing trail within the PRESERVE
(the OLD TRAIL) be removed and that a new portion of a multi-use trail (the NEW TRAIL) be
constructed within the PRESERVE, as generally depicted on EXHIBIT B to this AGREEMENT,
with reimbursement from the DISTRICT as hereinafter stipulated; and,

WHEREAS, the COUNTY has retained Hey & Associates, Inc. (the CONSULTANT) to
design and engineer the construction of the WETLAND BANK and the NEW TRAIL, the removal
of the OLD TRALIL, and the ongoing management, monitoring, and maintenance of the WETLAND
BANK until accepted by USACOE (collectively, the WORK); and,

WHEREAS, said WORK shall be known as COUNTY Project Section 01-00000-00-ES; and,

WHEREAS, the CONSULTANT has prepared a conceptual plan of the WORK, which is
attached hereto as EXHIBIT B (the CONCEPT PLAN) and hereby made a part hereof; and,

WHEREAS, the CONSULTANT has prepared and provided to the DISTRICT near-final
plans, specifications, and special provisions dated July 15, 2016, depicting and describing the
WORK, and the cover sheet to said plans is attached hereto as EXHIBIT C and, by this reference,
such plans, specifications, and special provisions are incorporated into this Agreement (the 75%
PLANS); and,

WHEREAS, the DISTRICT has approved the 75% PLANS; and,

WHEREAS, as contemplated in the 2000 AGREEMENT, the COUNTY desires that the
DISTRICT grant to the COUNTY a license to use that portion of the PRESERVE generally depicted
on EXHIBIT A as the “Licensed Premises” (the LICENSED PREMISES) to construct, administer,
and use the WETLAND BANK; and,

WHEREAS, the parties desire that, instead of adhering to the requirements of the 2000
AGREEMENT with respect to the license for the “Mitigation Bank” (as defined in the 2000
AGREEMENT), they enter into this new AGREEMENT, outlining their respective rights and
obligations with respect to such license and the WORK; and,

WHEREAS, the construction of the WETLAND BANK is anticipated to create 25.36 acres of
wetland credits in the Des Plaines River Watershed; and,
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WHEREAS, the COUNTY anticipates that it will not need to use all of the 25.36 acres of
wetland credits created by the WETLAND BANK for COUNTY -related projects, the DISTRICT
desires the right to use 2.36 acres of wetland credits in the WETLAND BANK for DISTRICT-
related projects (the DISTRICT CREDITS), and the COUNTY desires to sell, or otherwise allow the
use of, up to 10 acres of wetland credits, that are not used by the COUNTY or the DISTRICT, to
other public agencies; and,

WHEREAS, the DISTRICT shall maintain the WETLAND BANK in perpetuity upon
acceptance of the WETLAND BANK by the USACOE; and,

WHEREAS, the COUNTY shall compensate the DISTRICT for maintenance of the
WETLAND BANK as stipulated hereafter; and,

WHEREAS, the construction of the WETLAND BANK will restore 65 acres of DISTRICT
property within the PRESERVE and the WORK will be of immediate benefit to the residents of
Lake County and will be permanent in nature; and,

WHEREAS, the WORK is for the mutual benefit of both parties, and, therefore, the
DISTRICT will waive its generally-applicable LICENSE fee and bond requirements; and,

WHEREAS, in 1993, the DISTRICT accepted federal grant funds through the Land and Water
Conservation Fund Act (LWCFA) to help fund certain outdoor recreational improvements on the
PRESERVE, and the DISTRICT has obtained verification from the Illinois Department of Natural
Resources (IDNR) that the WORK, including the removal of the OLD TRAIL and the construction
and use of the NEW TRAIL, does not constitute an unlawful conversion under the LWCFA, and,

WHEREAS, the parties enter into this AGREEMENT pursuant to the authority provided in
the Constitution of the State of Illinois, Article VII, Section 10, which provides that units of local
government may contract among themselves in any manner not prohibited by law or by ordinance,
the Counties Code, 55 ILCS 5/1-1001 et seq., the Downstate Forest Preserve District Act, 70 ILCS
805/0.001 et seq., and all other applicable authority;

NOW, THEREFORE, for and in consideration of the mutual covenants contained herein,

made and pursuant to all applicable statutes, local ordinances, and authority, the COUNTY and the
DISTRICT do hereby enter into THIS AGREEMENT and do hereby mutually agree as follows:
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SECTION I.
Recitals/Headings

. The foregoing preambles are hereby incorporated herein as though fully set forth.

. The “headings” as contained in THIS AGREEMENT are for reference only and the actual
written provisions, paragraphs and words of THIS AGREEMENT shall control.

SECTION I1.
Design, Construction, and Maintenance of the WORK

. The COUNTY will prepare, or cause CONSULTANT to prepare, and submit to the DISTRICT
(1) final plans, specifications, and special provisions for the WORK that substantially comply
with the 75% PLANS (the FINAL PLANS), (ii) contract letting documents, which require the
bidders to identify separate unit prices for items related to the removal and restoration of the
OLD TRAIL and construction of the NEW TRAIL (the TRAIL PRICE), (iii) one or more
construction contracts for the WORK, which shall separately identify the TRAIL PRICE (the
CONSTRUCTION CONTRACT), and (iv) a schedule for the WORK (the SCHEDULE) in
accordance with Lake County Division of Transportation (LCDOT) policies and standards, as
approved by the Illinois Department of Transportation (IDOT) and the USACOE (collectively,
the CONTRACT DOCUMENTS). The COUNTY shall not commence the WORK until the
DISTRICT has approved the FINAL PLANS. The DISTRICT shall not unreasonably delay its
review of the FINAL PLANS and may withhold its approval of the FINAL PLANS only if they
are inconsistent with the 75% PLANS or this AGREEMENT.

. After the DISTRICT approves the FINAL PLANS, the COUNTY agrees to secure all permits
and other approvals necessary for the WORK and the establishment and operation of the
WETLAND BANK (PERMITS).

. The COUNTY shall process the WORK and let and award the CONSTRUCTION CONTRACT
through LCDOT. The anticipated letting date for the WORK is January 31. 2017. (The letting
date is subject to change, dependent upon project readiness and the availability of project
funding.)

. The COUNTY shall let and award the CONSTRUCTION CONTRACT to the lowest

responsible bidder or bidders (collectively, the WORK CONTRACTOR) in accordance with
LCDOT’s standard policies and procedures. The COUNTY shall notify the DISTRICT of the
bidders and amounts of their bids and the DISTRICT may comment upon the qualifications of
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the bidders prior to award of the CONSTRUCTION CONTRACT; however, the COUNTY’S
decision on the award of the CONSTRUCTION CONTRACT shall be binding and conclusive.
The COUNTY will provide a full photocopy of the executed CONSTRUCTION CONTRACT to
the DISTRICT.

The COUNTY shall cause the WORK to be performed in accordance with the FINAL PLANS
and to perform, or cause to be performed, construction engineering supervision of the WORK in
accordance with LCDOT procedures and requirements, at no cost to the DISTRICT, except for
the reimbursement from the DISTRICT provided in Section Il1.

If the USACOE, or any other federal, state, or local regulatory agency with jurisdiction, requires
any performance bond, escrow, letter of credit, or other performance security for the
construction of the WETLAND BANK, the COUNTY shall post such security.

The COUNTY shall cause the WORK CONTRACTOR to perform the WORK necessary to
construct the WETLAND BANK, including the enhancement, restoration, and creation of
wetlands and upland areas, and to monitor and manage the WETLAND BANK (collectively, the
RESTORATION WORK) in accordance with the performance criteria set forth in the FINAL
PLANS, including any adaptive management and monitoring required by USACOE, for a period
of time commencing on the COUNTY’S acceptance of the WETLAND BANK and ending on
the date upon which the USACOE has determined in writing that the performance criteria for the
RESTORATION WORK has been satisfied (the MAINTENANCE AND MONITORING
PERIOD) and the USACOE has accepted and approved the WETLAND BANK.

Upon completion of all WORK, and completion of the MAINTENANCE AND MONITORING
PERIOD, the DISTRICT shall maintain the WETLAND BANK on the PRESERVE in
perpetuity, including any storm sewer pipe and appurtenances located on the PRESERVE.

Upon approval and execution of this AGREEMENT, the DISTRICT hereby grants to the
COUNTY the right to access and use the PRESERVE to perform, and cause its WORK
CONTRACTOR to perform, the WORK, including the OLD TRAIL and NEW TRAIL.

Upon completion of the WORK and acceptance of the NEW TRAIL by the DISTRICT, the
DISTRICT shall maintain the NEW TRAIL on the PRESERVE in perpetuity at no cost to the
COUNTY.
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SECTION II1.
The DISTRICT’s Reimbursements to the COUNTY

. The DISTRICT shall reimburse the COUNTY for the design and construction of the NEW
TRAIL and the removal and restoration of the OLD TRAIL in the amount of the lesser of (i) the
sum of (a) the TRAIL PRICE set forth in the CONSTRUCTION CONTRACT plus (b) 17% of
the TRAIL PRICE (7% for design engineering and 10% for construction engineering) (the
TOTAL TRAIL COST) and (ii) $300,000, which is the amount budgeted by the DISTRICT for
the TOTAL TRAIL COST, which lesser amount is referred to in this Agreement as the
“DISTRICT TRAIL CONTRIBUTION.”

. The parties acknowledge that, because the TRAIL PRICE will be based on unit prices, the
TOTAL TRAIL COST might not be determined at the time the COUNTY awards a
CONSTRUCTION CONTRACT to aWORK CONTRACTOR. Upon the COUNTY’S award of
the CONSTRUCTION CONTRACT, the DISTRICT will pay $285,000 to the COUNTY, within
thirty (30) days after the receipt of an invoice from the COUNTY, which is the parties’ estimate
of 95% of the DISTRICT TRAIL CONTRIBUTION. The DISTRICT will pay to the COUNTY
the remaining balance of the DISTRICT TRAIL CONTRIBUTION within thirty (30) days after
the receipt of an invoice from the COUNTY, following completion and acceptance of the NEW
TRAIL, and a final determination of the TOTAL TRAIL COST. Said remaining five percent is
estimated to be $15,000.

If, based on the TRAIL PRICE identified in bids for the WORK, it appears that the TOTAL
TRAIL COST will exceed $360,000, the COUNTY’S County Engineer (the COUNTY
ENGINEER) and the DISTRICT’s Executive Director (the EXECUTIVE DIRECTOR), or their
designees, shall meet and discuss, in good faith, whether it is appropriate to continue with
removal and restoration of the OLD TRAIL and construction of the NEW TRAIL as designed in
the FINAL PLANS or to seek some other alternative approach.

SECTION IV.
Administration of Wetland Credits and Compensation to

the DISTRICT for Maintenance of the WETLAND BANK

. The COUNTY shall administer the sale and use of wetland mitigation credits from the
WETLAND BANK in accordance with applicable law.

. The COUNTY shall provide the DISTRICT CREDITS to the DISTRICT in the WETLAND
BANK for DISTRICT use without reimbursement from the DISTRICT.
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3. The COUNTY may sell, or otherwise allow the use of, up to 10 acres of wetland credits in the
WETLAND BANK to one or more agencies of the United States or State of Illinois, units of
local government, or school districts (PUBLIC AGENCY) (said credits shall hereinafter be
referred to as the PUBLIC AGENCY CREDITS), if the COUNTY ENGINEER and the
EXECUTIVE DIRECTOR both determine that the following criteria have been satisfied:

Q) The project causing the impact is a project to construct or develop a public
improvement;

(i) The wetlands being impacted by filling or disturbance are small (typically less than 5
acres), isolated, possess low functional value, and are not classified as high quality
aquatic resources (HQAR) as defined by the USACOE; and

(i)  The PUBLIC AGENCY submits a written request to the COUNTY and the
DISTRICT that requests the use of wetlands credits, includes a wetland delineation
and functional evaluation of the impacted wetlands, and includes a copy of the
permit applications to all regulatory agencies (federal, state and local) having
jurisdiction over the impacted wetlands; and

(iv)  All applicable regulatory agencies have approved the use of the requested wetland
credits by the PUBLIC AGENCY to mitigate the subject impacts.

If such criteria are satisfied, the COUNTY ENGINEER shall determine appropriate
compensation to the COUNTY for the sale or use of the PUBLIC AGENCY CREDITS and shall
cause a mitigation agreement to be executed with the PUBLIC AGENCY securing wetland
credits in the WETLAND BANK. However, prior to execution of a mitigation agreement with a
PUBLIC AGENCY, the COUNTY ENGINEER shall submit the mitigation agreement and
necessary supporting documentation to the EXECUTIVE DIRECTOR for his or her review and
comment.

4. The COUNTY shall compensate the DISTRICT for perpetual maintenance of the WETLAND
BANK by paying to the DISTRICT $8,000 per acre of wetland credits created, not inclusive of
the DISTRICT CREDITS, in a one-time lump payment made within 30 days after the end of the
MAINTENANCE AND MONITORING PERIOD. Compensation to the DISTRICT is
anticipated to be $184,000 (calculated at 23 acres (25.36 total acres minus 2.36 acres of
DISTRICT CREDITS) x $8,000/acre); however, the exact amount of compensation shall be
determined by the actual acreage of wetland credits created and accepted by the USACOE, less
the acreage DISTRICT CREDITS.
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SECTION V.
LICENSE

. The DISTRICT hereby grants and conveys to the COUNTY, for its use and for the use of its
officers, agents, employees, and contractors, a non-exclusive license to use the LICENSED
PREMISES for the sole and limited purpose of constructing, establishing, using, and
administering the WETLAND BANK (the LICENSE).

. The WORK to construct the WETLAND BANK shall be confined entirely within the
LICENSED PREMISES. The COUNTY shall contact the DISTRICT at least seven (7) days in
advance of the initial use of the LICENSED PREMISES in order for the DISTRICT to review
safety and other requirements with the COUNTY.

. The COUNTY shall cause any DISTRICT PROPERTY outside of the WETLAND BANK that
is damaged by the WORK, a WORK CONTRACTOR, or a subcontractor of a WORK
CONTRACTOR, to be restored to its condition existing prior to such damage in accordance with
DISTRICT requirements. The COUNTY shall consult with the DISTRICT prior to initiating
restoration or repair activities on DISTRICT PROPERTY outside of the WETLAND BANK.

. The term of the LICENSE shall commence on the EFFECTIVE DATE and end on the earlier of

(i) that date that is seven (7) years after the EFFECTIVE DATE, (ii) the end of the
MAINTENANCE AND MONITORING PERIOD, and (iii) January 1, 2020, if the COUNTY
has not awarded a CONSTRUCTION CONTRACT on or before January 1, 2020; except that (i)
if the COUNTY has awarded a CONSTRUCTION CONTRACT, the EXECUTIVE DIRECTOR
may extend the term of the LICENSE to the end of the MAINTENANCE AND MONITORING
PERIOD by giving written notice of such extension to the COUNTY and (ii) the EXECUTIVE
DIRECTOR and the COUNTY ENGINEER may mutually agree in writing to extend the term of
the LICENSE to a date not more than ten years after the EFFECTIVE DATE.

Upon the expiration of the LICENSE, neither the COUNTY nor any of its officers, agents,
employees, or contractors shall have any further right to enter upon or across the LICENSED
PREMISES, and upon such expiration, the COUNTY shall immediately vacate and discontinue
all use of the LICENSED PREMISES otherwise permitted hereunder.

. The DISTRICT shall have and retain all rights to use and occupy the LICENSED PREMISES,
provided that said use and/or occupancy does not prohibit or adversely impact the establishment
or existence of the COUNTY’s WETLAND BANK. The activities of COUNTY shall not
unreasonably interfere with the DISTRICT's use and occupancy of the LICENSED PREMISES.
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. The parties acknowledge that the LICENSED PREMISES is the property of the DISTRICT and
that this AGREEMENT creates contractual rights only and does not create an easement, a
leasehold, or any other real property rights. At the end of the MAINTENANCE AND
MONITORING PERIOD, the DISTRICT shall maintain the WETLAND BANK in perpetuity.
If, and in the forms, required by USACOE, the DISTRICT will (i) record a deed restriction or
other restriction against the portion of the PRESERVE where the WETLAND BANK is
established and (ii) execute a Wetland Banking Instrument (the WBI) governing the
establishment and operation of the WETLAND BANK.

. Atall times following the issuance of the PERMITS and until the end of the MAINTENANCE
AND MONITORING PERIOD, the COUNTY shall take any and all actions necessary for the
COUNTY and the DISTRICT to comply with the PERMITS and the WBI, it being the intent of
the parties that, until the end of the MAINTENANCE AND MONITORING PERIOD, that, as
between the COUNTY and the DISTRICT the DISTRICT will have no obligations whatsoever
related to establishment of the WETLAND BANK.

SECTION VI.
General Provisions

Nothing contained in this AGREEMENT is intended or shall be construed, in any manner or
form, to create or establish a partnership or principal-agent relationship between the parties
hereto, to make the DISTRICT (including its elected officials, duly appointed officials,
employees and agents) the agent, representative or employee of the COUNTY, or to make the
COUNTY (including its elected officials, duly appointed officials, employees and agents) the
agent, representative or employee of the DISTRICT, for any purpose or in any manner,
whatsoever. The DISTRICT is to be and shall remain independent of the COUNTY, and the
COUNTY is to be and shall remain independent of the DISTRICT, with respect to all services
performed under this AGREEMENT.

. The COUNTY and the COUNTY ENGINEER reserve the power or authority to maintain,
operate, improve, construct, reconstruct, repair, manage, widen or expand COUNTY Highways
as may be best determined, as provided by law.

. This AGREEMENT shall be deemed to take effect on the EFFECTIVE DATE, which shall be

the date that the corporate authorities of both parties have approved it.
. The COUNTY shall make its books, records, and accounts relating to the WORK and the

WETLAND BANK, including any records or accounts related to the sale of wetland credits,
available to the DISTRICT upon reasonable notice for a period ending on the later of (i) the date
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10.

that is ten (10) years after the date upon which the WORK has been completed and the USACOE
has accepted the WETLAND BANK and (ii) the date that is ten (10) years after the date upon
which the COUNTY has accounted for the final sale or use of all of the PUBLIC AGENCY
CREDITS.

This AGREEMENT shall be enforceable in any court of competent jurisdiction by each of the
parties hereto by any appropriate action at law or in equity, including any injunctive action or
any specific performance action to secure the performance of the representations, promises,
covenants, agreements and obligations contained herein.

The provisions of this AGREEMENT are severable. If any provision, paragraph, section,
subdivision, clause, phrase or word of THIS AGREEMENT is for any reason held to be contrary
to law, or contrary to any rule or regulation having the force and effect of law, such decision
shall not affect the remaining portions of this AGREEMENT.

This AGREEMENT contains all the agreements between the parties related to the subject matter
of this AGREEMENT and supersedes any oral agreements and negotiations between the parties
relating to the subject matter hereof. The 2000 AGREEMENT is hereby terminated.

Any alterations, amendments, or deletions of this AGREEMENT shall be valid only when
expressed in writing and duly executed by the parties hereto. Any waiver of any provision of this
AGREEMENT shall be valid only when expressed in writing and duly executed by the waiving

party.

This AGREEMENT shall be binding upon and inure to the benefit of the parties hereto, their
successors and assigns. No party hereto may assign, transfer, sell, grant, convey, deed, cede or
otherwise give over, in any manner or form, any of its duties, obligations and/or responsibilities
as heretofore set forth in this AGREEMENT without first obtaining the express written consent
and permission of the other party.

In the CONSTRUCTION CONTRACT in a form provided by the DISTRICT, the COUNTY
shall require the WORK CONTRACTOR, with respect to any claims related to the WORK, to
name the DISTRICT as an additional insured on any liability coverage required pursuant to the
CONSTRUCTION CONTRACT and to defend, indemnify, and hold harmless the DISTRICT
against and from any such claims.
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12.

The COUNTY shall, for itself and for those authorized by or through the COUNTY, including
without limitation a WORK CONTRACTOR, and to the fullest extent permitted by law, hold
harmless, indemnify and defend the DISTRICT, its commissioners, officers, agents, attorneys,
employees, contractors and successors and assigns from and against any and all losses,
liabilities, expenses, claims, costs, causes, actions, litigation costs, attorneys’ fees, suits and
damages relating to personal or bodily injuries, death or damages or injuries to property arising
from, occurring, growing out of, incident to, relating to or otherwise resulting from any act or
omission related to the WORK by the COUNTY, its employees and authorized agents, or any
WORK CONTRACTOR, or any of their respective officers, agents, contractors, employee or
representatives (collectively, CLAIMS), except to the extent any such CLAIMS arise solely
from the negligent acts or willful or wanton misconduct of the DISTRICT.

This AGREEMENT may be executed in multiple identical counterparts, and all of said
counterparts shall, individually and taken together, constitute this AGREEMENT.

LAKE COUNTY
FOREST PRESERVE DISTRICT
ATTEST:
By:
Ann B. Maine, President
Julie Gragnani, Secretary
Lake County Forest Preserve District Date:

RECOMMENDED FOR EXECUTION

Paula J. Trigg, P.E.
Director of Transportation / County Engineer
Lake County

COUNTY OF LAKE

ATTEST:

By:

Chair
Lake County Board

County Clerk Date:
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EXHIBIT A
General Depiction of the PRESERVE and the LICENSED PREMISES
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EXHIBIT B
CONCEPT PLAN
(County Section 01-00000-00-ES)
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EXHIBIT C
Cover Sheet of 75% PLANS
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