Zoning Case #3807

Summary of Testimony


A public hearing was conducted by the Lake County Zoning Board of Appeals on January 26, 2011, on the application of Combined Asset Development, LLC, record owner, which requests a rezoning from the Estate zone to the General Commercial zone. The subject property is located at 26950 Highway 12, Wauconda, Illinois, and contains approximately .69 acres.

The following is a summary of the testimony presented:

1. Mr. Richard Nakon, attorney for the applicant, testified that the application is an appropriate rezoning request due to the nonresidential zoning and uses of the surrounding properties including a storage facility to the south, and the property to the west is zoned General Business in the Village of Wauconda with a single-family dwelling and an auto body repair business.  The applicant also owns three adjacent parcels to the west; two are located in the Village of Wauconda zoned General Business with a Special Use which permits a tree business, and the third parcel is within unincorporated Lake County zoned Estate which is currently vacant.  Mr. Nakon stated the applicant would like to annex both the subject property and the Estate zoned property into the Village of Wauconda, however the Village requires a 6 foot berm around the perimeter of the properties, which the petitioner considers an unreasonable condition.  The proposed use of the subject property is an office use with 2 to 4 employees for Homer Tree Service which conducts its operations on the properties to the west.  Additionally, Mr. Nakon stated the applicant purchased the subject property under the assumption that it was zoned for commercial and subsequently conducted the office use in the existing structure.  When the County notified the applicant that the subject property was residentially zoned, Homer Tree Service relocated the employees.  The structure on the subject property has been vacant for the past several months.  It was also noted that during the operation of the tree service business, wood chips were inadvertently transferred onto the property immediately west of the subject property.  A fence has been constructed around the vacant property to prevent a reoccurrence.  The proposal addresses a changing condition in the area and will not affect adjacent properties.  

2. Shane Green, CEO of Homer Tree Service, Inc., a subsidiary of Combined Asset Development, stated he has been employed with the company for 3 years and assumed responsibility of the subject property in August 2010 and strive to be good citizens of the area.  Mr. Green stated the Homer Tree Service has 25 to 30 employees on both the subject property and the properties within the Village. Upon notice of the zoning violation, the business relocated the operations from the residential structure to another location.  Mr. Green has instructed employees not to park along the on-ramp and that only office employees can park on the subject property.  



Member Westerman stated the following:
A. What was the listing classification of the subject property by the real estate agent?
B. Was there a consideration of constructing an office building on the properties located within the Village of Wauconda?
C. Is the only reason to not annex to the Village is because of the berm requirement?

Mr. Green stated he did not recall the listing but the sign on the subject property stated commercial development.  The placement of an office on a separate parcel was executed in order to not take up space on the Wauconda parcel with the tree operations.  Ultimately the office employees do not supervise the activities on the parcels within the Village of Wauconda.  Mr. Nakon stated the Village required a site plan, changing uses, along with the placement of a berm.

Member Stimpson stated the following:
A. Did the applicant request to annex both parcels and did the Village request a berm around both properties?
B. Did the Village request a sewer and water connection?
C. How did the applicant find out the property was residential?

Mr. Nakon stated the applicant approached the Village to annex both properties, however a berm was required around each properties perimeter.  Sewer and water are located greater than 300 feet away from the subject property.  The applicant received a notice from the Lake County Planning Department regarding the residential status of the property and the western unincorporated parcel was red tagged and required to cease operations.  

Eric Waggoner, Acting Director, of the Lake County Planning, Building and Development Department stated the Department received complaints and the Department subsequently conducted an inspection of the properties.  

Member Reindl stated the following:  
A. Provide detail regarding the litigation form the State’s Attorney’s office.
B. How much traffic would be generated on the frontage road?
C. Did staff advise the applicant of other options for compliance besides rezoning?

Mr. Nakon stated the State’s Attorney’s office indicated that it will be necessary for the office employees to be relocated and that the western parcel shall be compliant with the Estate zoning district unless the applicant obtained a rezoning.  The traffic generation would be in the morning and afternoon.  Based on the previous pattern of activity, Mr. Waggoner previously stated to the applicant the range of processes in order to accommodate the activity.  Ultimately the applicant choose a rezoning to the General Commercial zoning district in order to only accommodate the office use. 

Member Koeppen stated the following:  
A. How many years has the business been conducted on the parcels in the Village of Wauconda?
B. Was the applicant aware of any neighbor complaints? 
C. Ultimately if the applicant obtains the rezoning and does not comply with the UDO requirements, a red tag can be issued at that time?
D. Have there been any violations on the Wauconda property?

Mr. Nakon stated the business has been there since 2003 and has been zoned as General Business in the Village since 1987.  The applicant was only aware of the complaint from the property owner to the west.    There has not been a Village violation on the Wauconda parcels.  

Member Hockney stated the following:  
A. When was the purchase of the subject property?
B. When was the structure on the subject property vacated?
C. How many violations occurred?

The subject property was purchased in March 2009.  Mr. Green stated the structure has not been use in the last 4 to 5 months.  Mr. Waggoner stated the violations occurred on a frequent basis based on reports from the neighbor (both verbally and photographically) before and after the red tag was issued.  

Member Raymond stated the following:  
A. The application stated there was a desire to correct an error with the existing zoning.  What is the error? 
B. Why was a handicapped ramp constructed?

Mr. Nakon stated the surrounding uses are nonresidential. The handicapped ramp was constructed prematurely in anticipation of a rezoning approval which would allow the office use.

Member Bell stated the following:  
A.  Requested an explanation regarding the staff report regarding meeting the criteria for rezoning and the applicant and proposed use.

Eric Waggoner stated that this particular rezoning request involves an unusual set of circumstances, which circumstances were taken into account in staff’s analysis of the rezoning criteria and its recommendation of denial. In particular, under normal circumstances staff has no evidence of established business practices on-site upon which to base its analysis of the request. In such typical cases, staff’s review of the “preponderance of the evidence” threshold for map amendments is based on a more generalized analysis of the suitability of the proposed zoning classification for the subject property. However, in this atypical case, the petitioner’s business practices over the course of the past year were available for staff’s analysis and were directly germane to the “preponderance of the evidence” standard. Specifically, the ongoing contractor’s equipment storage, truck parking and frequent heavy equipment parking on the adjacent Route 12 on-ramp (all of which, on the basis of established practice, were integrally related to the use of the property as a contractor’s office) were all conducted prior to, at the time of, and well after the County’s enforcement action was initiated (despite frequent attempts by staff to secure compliance throughout the course of 2010).  Hence, based on the petitioner’s clearly established business practices on-site, staff is unconvinced that the rezoning request, under the petitioner’s circumstances, would meet the standards for a rezoning, specifically standards 1, 2, 3, and 5.  This recommendation does not preclude a different analysis in the future if the preponderance of the evidence at such time warrants a different outcome. Staff has consulted the States Attorney’s Office, and took into account such consultation, prior to finalizing its recommendation. 

3. Mr. Richard Bonk of 29690 Route 12, Wauconda, Illinois, stated the following:
A. He has filed a formal objection with the Lake County Clerk regarding the requested rezoning.  In support of his objection, he submitted a packet of information to the Board that contained a variety of date-stamped photographs, a history of the County’s enforcement action, a copy of his objection letter filed with the County Clerk, a tax parcel report with sale of property date, and the Lake County parcel map.  He emphasized that, contrary to the petitioner’s assertions, Homer Tree Service did not relocate its employees nor cease the contractor’s equipment storage upon notice of the County’s zoning violation nor after the Circuit Court’s Judgement Order to cease operations as of September 18, 2010. Mr. Bonk pointed out to the ZBA the date-stamped photographic evidence supporting his assertions.

B. Mr. Bonk asked of the petitioner who is the person responsible for failing to confirm that the subject property was residentially zoned at the time of purchase?


In response, Mr. Nakon stated his client should have completed their due-diligence before acquiring the property.  

4. Ms. Linda Krajniak from the Village of Wauconda stated the Village would be receptive if the applicant desired annexation.  





















Summary of Department Comments

Zoning Case #3807

Rezoning from Estate zone to General Commercial zone

Division of Health

The Division has no objection the rezoning request.  


Department of Planning, Building and Development

In staff’s opinion, based on the preponderance of the evidence relating to the map amendment approval criteria, the request does not satisfy the criteria and we therefore recommend denial. 

Specifically, the primary purpose and intent of Section 1.5, as stated, is “to protect the health, safety and general welfare of existing and future residents of the unincorporated area of Lake County.”  The Department is unconvinced that this petitioner’s request, if approved, will protect the health, safety and general welfare of surrounding property owners.   The subject property is not adjacent to any properties within the Estate zoning district or similar Estate zoned densities (0.45 units per acre).  The surrounding properties are within the Village of Wauconda and are zoned for nonresidential uses or roadway designation.  Although a rezoning of the subject property would technically correct this zoning inconsistency, the Department is unconvinced that the petitioner’s use of the property would be consistent with immediately surrounding land uses. The surrounding properties are nonresidential designated as General Business within the Village of Wauconda. Although a rezoning to the General Commercial zoning district would theoretically allow for development which is compatible with existing uses and zoning of nearby property, the Department is unconvinced that the petitioner’s actual use of the subject property would be compatible with surrounding land uses.


