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COUNTRYSIDE GAS MANAGEMENT AGREEMENT

This Countryside Gas Management Agreement is entered into as of the 1st day of January, 2012, by and between the SOLID WASTE AGENCY OF LAKE COUNTY, ILLINOIS, a body politic and corporate of the State of Illinois, acting by and through its Board of Directors (“SWALCO”) and COUNTRYSIDE LANDFILL, INC., an Illinois corporation (“Countryside”) (SWALCO and Countryside are sometimes referred to herein as the “Parties”).  

Recitals


A.
SWALCO was created by intergovernmental agreement, pursuant to Section 3.2 of the Intergovernmental Cooperation Act, 5 ILCS 2020/3.2 (the “Act”) and Article VII, Section 10 of the 1970 Constitution of the State of Illinois.


B.
SWALCO and Countryside are currently bound by a Disposal Agreement dated June 23, 1994, as amended.  Said Disposal Agreement does not specifically address gas management issues relating the the Countyside Landfill (the “Landfill”).

C.
Countryside is the owner and operator of the Landfill  located in unincorporated Lake County, Illinois.


D.
Since the Fall of 2008, a number of odor complaints have been reported to SWALCO and the Lake County Health Department from people in the residential area near the Landfill.  
E.
Since the Fall of 2008, Countryside has spent in excess of $2,600,000 improving its gas management system by, among other things, adding additional gas collection wells, header lines and installing a new flare to process gas that cannot be effectively utilized at the gas-to-energy facility located immediately to the west of the Landfill.


F.
On July 22, 2011, Countryside and the United States Environmental Protection Agency, Air and Radiation Division, entered into an Administrative Consent Order in case number EPA-5-11-113(a) IL-04 pursuant to which Countryside agreed to take certain steps regarding its waste acceptance, gas management and hydrogen sulfide monitoring processes (“Consent Order”).

G.
The Parties desire to document, in an enforceable legal document, certain  actions that Countryside has agreed to take, consistent with its past practices of improving its odor management program and the Consent Order. 
Agreements

1.
Waste Acceptance Plan.  In order to reduce the risk of odors caused by Hydrogen Sulfide (“H2S”), Countryside agrees to follow the Waste Acceptance Plan for Processed Construction & Demolition Materials attached hereto as Exhibit A.


2.
Back-Up Generator.  Countryside agrees to install and have operational a back-up generator with a capacity of 500 KW or larger to operate Countryside’s flares and required pumping systems for flare operations on or before February 1, 2012.  The size of the generator may be adjusted over time to meet the electrical needs of the gas management system, provided that Countryside advises SWALCO in writing of reason(s) why the capacity of the back-up generator is being downsized.  Within five business days, SWALCO shall approve or deny the request.  SWALCO agrees to not unreasonably deny such request.  In the event Countryside  is in violation of this requirement to have a back-up generator, SWALCO may assess  a penalty of up to $1,500. Countryside shall then file a corrective action plan to cure such violation during which time an additional penalty shall not be assessed.  Any corrective action plan provided by Countryside will include a cure timetable and will be subject to SWALCO’s review and approval, which will not be unreasonably delayed or denied.  

3.
Primary and Back-Up Flares.  Countryside agrees that its primary flare will include variable frequency drive technology or its equivalent with a capacity of 4200 cfm.  Countryside has a back-up flare and agrees to continue to have a back-up flare available during the term hereof with a capacity of 4200 cfm.  The size of both the  back-up flare and primary flare may be adjusted over time to meet the needs of the gas management system, provided that Countryside advises SWALCO in writing of reason(s) why the capacity of either flare is being downsized.  In the event Countryside is in violation of this requirement to have a back-up flare,  SWALCO may assess a penalty against Countryside of up to $1,500.  Countryside shall then file a corrective action plan to cure such violation during which time an additional penalty shall not be assessed. Any corrective action plan provided by Countryside will include a cure timetable and will be subject to SWALCO’s review and approval, which will not be unreasonably delayed or denied.  
4.
Hydrogen Sulfide Monitoring.  Countryside agrees to commence and maintain an ongoing and continuing monitoring program for H2S emissions pursuant to the Hydrogen Sulfide Monitoring Plan attached hereto as Exhibit B effective as of April 30, 2012.  SWALCO shall have reasonable access to the Landfill to inspect the hydrogen sulfide monitoring devices and the data associated with the monitoring devices. 
5.
Hydrogen Sulfide Level.  Countryside agrees to manage H2S emissions such that the H2S concentrations, detected pursuant to the Hydrogen Sulfide Monitoring Plan established pursuant to Section 4 above, will not exceed 20 parts per billion over a one-hour rolling period  or 5 parts per billion over a 24 hour rolling period, except when gas system construction is taking place, provided that Countryside has notified SWALCO in advance of such construction and Countryside is utilizing best available management practices to limit H2S emissions during such construction. Countryside will request specific days (variance days) during the construction period during which a variance from the H2S level is required. SWALCO will approve or deny such request within five business days.  Such request shall not be unreasonably denied by SWALCO.  Countryside reserves the right to change the variance days upon  notification to SWALCO.  H2S concentrations that average over 20  parts per billion over a one-hour rolling period or 5 parts per billion over a 24 hour period will be considered an “H2S Exceedence” hereunder.
A.
Notice of H2S Exceedence.  Countryside shall notify SWALCO on the next business day following an H2S  Exceedence. 
B.
H2S Exceedence Review and Corrective Action Plan.  Within five business days of any H2S Exceedence, Countryside will prepare and provide to SWALCO a review of whether the H2S Exceedence was caused by the Landfill and, if so, a corrective action plan to reduce H2S levels below 20 parts per billion on a one hour rolling average or the 5 parts per billion on a rolling 24 hour period.  Any corrective action plan provided by Countryside hereunder will include a cure timetable.  The corrective action plan will be subject to SWALCO’s review and approval, which will not be unreasonably delayed or denied.  Countryside shall implement any such corrective action plan upon SWALCO’s approval.


C.
Penalty.  If the review of the H2S exceedance reveals Countryside is at fault, SWALCO may assess a penalty against Countryside of up to $1,500.  If the H2S Exceedence is not resolved within the time period of the corrective action plan, SWALCO may assess an additional penalty of up to $1,500 for each day the exceedence continues. 
D.
Countryside Appeal Rights.  In the event Countryside disputes whether an H2S Exceedence has been caused by the Landfill, the Parties shall first attempt to resolve the issues themselves.  If the Parties are unable to resolve whether the Landfill operations caused the exceedence, but are able to agree upon a third-party professional engineer, registered in Illinois, to resolve the dispute, then the third-party engineer shall make such a determination which shall be final and binding upon the Parties.  The cost of the third-party engineer shall be divided as agreed upon by the Parties.  If the Parties are unable to agree upon a third-party engineer or how to divide the costs for the third-party engineer, then either Party may avail themselves of all remedies available to them, in law or equity, in the 19th Judicial Circuit, Lake County, Illinois. 

6.
 Enforcement.    SWALCO and the Lake County Health Department (“Health Department”) have entered into a Memorandum of Understanding (“MOU”), attached hereto as Exhibit C, regarding the enforcement of this Agreement.  Pursuant to the MOU, the Health Department will monitor Countryside’s performance under the terms of the Agreement, including making inspections at the Landfill if appropriate.  In the event the Health Department determines that Countryside is in violation with any of the terms and conditions set in this Agreement, SWALCO, in consultation with the Health Department, may assess penalties against Countryside as set forth herein.  Countryside recognizes that the Health Department is a delegated enforcement agency with the Illinois Environmental Protection Agency Bureau of Land with inspection and enforcement authority in Lake County, Illinois.  Countryside understands that any information collected by the Health Department in monitoring and inspecting Countryside’s compliance with this Agreement can be used by the Health Department in its capacity as a delegated enforcement agency with respect to the enforcement of Countryside’s permit issued by the Illinois Environmental Protection Agency Bureau of Land and all applicable statues and regulations.  In the event SWALCO and the Health Department terminate the MOU, this Agreement will terminate unless Countryside and SWALCO mutually agree to a new enforcement entity.


7.
No Admission.  Countryside neither admits nor denies that it has, at anytime, been in non-compliance with its Operating Permit issued by the Illinois Environmental Protection Agency or with any other State or Federal statues, rules or regulations regarding the operation of the Landfill.


8.
Uncontrollable Circumstances.  Countryside will be relieved of any obligations hereunder in the event that compliance has been adversely impacted due to “Uncontrollable Circumstances.”  “Uncontrollable Circumstances” means any act, event or condition that has a direct material adverse effect on Countryside’s ability to comply with the obligations set forth herein, if such act, event or condition is beyond Countryside’s reasonable control, including, but not limited to:  (i) acts of God; (ii) orders or judgments of any federal, State or local court, administrative agency or governmental body; or (iii) change in law.  

9.
Term.  Unless terminated pursuant to Section 6, hereof, this Agreement will be effective on the date first above written and will continue through the date on which landfill disposal activities permanently cease at the Landfill, provided that Countryside notifies SWALCO of the permanent cessation of landfill disposal activities.  

10.
Notices.  All notices hereunder shall be provided by e-mail to the addresses set forth below:

A.
To SWALCO:  wwillis@swalco.org (with copy to larrymclark55@sbcglobal.net and a copy to SWALCO’s enforcement designee at mkuhn@lakecountyil.gov).

B.
To Countryside:  mhey@wm.com (with copy to crubak@wm.com).

Either party may designate a different e-mail address to which subsequent notices shall be sent at any time.

SOLID WASTE AGENCY OF 


COUNTRYSIDE LANDFILL, INC.

LAKE COUNTY



By: _______________________________
By: _____________________________

Title: ______________________________
Title: ___________________________ 
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