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2010 RESTATED AND AMENDED AGREEMENT FOR SEWAGE DISPOSAL

Entered Into By and Between

The County of Lake, Illinois

and

Lakes Region Sanitary District, Illinois

As of

_________________________, 2010
2010 RESTATED AND AMENDED AGREEMENT FOR SEWAGE DISPOSAL

THIS AGREEMENT made and executed this ____day of ___________________, 2010, between the LAKES REGION SANITARY DISTRICT, a municipal corporation located in Lake County, Illinois, hereinafter referred to as the “District”, and the COUNTY OF LAKE, Illinois, hereinafter referred to as the “County,” 

RECITALS:

1.
The public health, welfare, and safety of the residents of the District and the residents of the County require the development of coordinated and adequate systems and methods for the collection and treatment of sewage so as to eliminate pollution of lakes and streams.

2.
The County has established a Department of Public Works pursuant to an Act of the General Assembly of the State of Illinois entitled “An Act in Relation to Water Supply, Drainage, Sewage, Pollution, and Flood Control in Certain Counties”, as amended, for the purpose of performing the function of sewage disposal and has prepared a comprehensive plan for the disposal of sewage from areas of the County, including portions of the Northwest Lake Facilities Planning Area established pursuant to the Illinois Water Quality Management Plan, and has prepared plans and programs for providing such service and the related facilities.
3.
Pursuant to such plans and programs, the County has constructed, owns, and operates a system of interceptor sanitary sewers in the aforementioned facilities planning area to provide sanitary sewer service.  The County and the Village of Fox Lake (“Fox Lake”) have also entered into the Fox Lake Agreement whereby Fox Lake will provide sewage treatment services for the County in the Northwest Regional Area, subject to certain fees and conditions as outlined in the Fox Lake Agreement.
4.
The County and the District have previously entered into a Restated and Amended Agreement for Sewage Disposal, dated November 16, 2004 (collectively, the "Prior Sewage Agreement").
5.
In accordance with the Prior Sewage Agreement, the District’s sewer system is already delivering sewage from customers within the District's service area, which includes the Lakes Region Sanitary District Sub FPA, to the County’s interceptor for the Northwest Regional Area. 
6.
In order to ensure the ability to develop long-range plans for providing sewerage services for future development and redevelopment of its territory, the District requires a long-term source for Sewage Treatment services.  The Northwest Regional Water Reclamation Facility is the most effective source for such Sewage Treatment services.

7.
In order to conform with the terms and conditions under which continued Sewage Treatment services will be provided through the Northwest Regional Water Reclamation Facility, the County and the District desire to enter this restated and amended agreement for sewage disposal that will permit the District, subject to specified terms, conditions, exceptions, and limitations, to deliver sewage to the County’s sanitary sewer system in the Northwest Regional Area for Treatment services via the Northwest Regional Water Reclamation Facility, which restated and amended agreement would supersede the Prior Sewage Agreement.
8.
The District does not endorse the recitals or other provisions of the Fox Lake Agreement not referenced or otherwise affected by the terms of this Agreement. 

AGREEMENT

In consideration of the mutual covenants and agreements contained herein, the County and the District do hereby agree as follows: 

ARTICLE I

RECITALS

The foregoing recitals are, by this reference, fully incorporated into and made a part of this Agreement.

ARTICLE II

DEFINITIONS

2.1
Biochemical Oxygen Demand (B.O.D.). 

The quantity of oxygen utilized in the biochemical oxidation of organic matter under standard laboratory test procedures in five days at 20°C. 

2.2
Collection. 

The receipt of Sewage directly from the service connection of an individual Customer and the delivery of such Sewage to the County Interceptors or to any other provider of Transport or Treatment services. 

2.3
Comprehensive Plan. 

The Regional Wastewater Plan of the County of Lake approved by resolution of the County dated December 17, 1968, and amended from time-to-time thereafter.

2.4
Connection Charges. 

The charges from time-to-time imposed by the County on Customers newly connecting to the County Sewerage System as a condition of such connections. 

2.5
Consultation.


With respect to the County, as used in the Fox Lake Agreement, "consultation" includes: (i) sixty (60) days notice of any matter about which consultation is to occur, unless exigent circumstances exist; (ii) the delivery of any applicable and available studies to the Wholesale Advisory Committee; and (iii) providing the Wholesale Advisory Committee an opportunity to submit written comment to County Public Works staff before such consultation period concludes.
2.6
County Interceptors.

The system of Sanitary Sewer interceptors, and related facilities, as generally described in the Comprehensive Plan and tributary to the Northwest Regional Water Reclamation Facility, together with such extensions of, and additions to, such system of interceptors and facilities, all as are or may be owned and operated by the County in the Northwest Lake FPA. 

2.7
County Northwest Service Area.

The Northwest Lake FPA (the boundaries of which as of the Effective Date of this Agreement are depicted on Exhibit A), except that portion lying within the Fox Lake municipal service area under the Fox Lake Agreement or any portion of the Northwest Lake FPA that is not to receive Treatment service from the Northwest Regional Water Reclamation Facility pursuant to the Fox Lake Agreement.

2.8
County Sewerage System. 

The County Interceptors, and all other Sanitary Sewers, lift stations, connection facilities, and related facilities, as well as associated land, easements, and rights-of-way, that the County, from time-to-time, owns or operates for the purpose of, or related to, Transporting Sewage within the County Northwest Service Area to Northwest Regional Water Reclamation Facility or such other provider of Treatment services as the County may utilize.

2.9
County Sewer Ordinances. 
An ordinance entitled "An Ordinance Regulating the Use of Public and Private Sewer and Drains, Private Sewage Disposal, the Installation and Connection of Building Sewers, and the Discharge of Waters and Wastes into the Public Sewer Systems of the County of Lake in the State of Illinois," enacted by the County on and dated February 9, 1988, together with all such amendments thereto as have been or may be enacted from time-to-time, and any and all other ordinances adopted or rules promulgated by the County relating in any way to the County Sewerage System or to the Collection, Transport, Pretreatment, or Treatment of Sewage in the County. 
2.10
Customer. 


Any dwelling, business, office, industrial, institutional, or other building, facility, or entity located in the District Service Area and within the corporate limits of the District that discharges Sewage, either directly or indirectly, into the County Sewerage System. 

2.11
District Service Area. 


Those areas located within the area depicted on Exhibit B to this Agreement and within the Northwest Lake FPA.
2.12
District Sewage Collection System. 

All Sanitary Sewers, lift stations, connection facilities, and related facilities, as well as associated lands, easements, and rights-of-way, whether located within or without the District Service Area, presently existing or to be constructed in the future, that are owned, operated, or maintained by the District and are necessary to Collect Sewage from individual Customers located within the District Service Area and to deliver such Sewage to the County Interceptors in accordance with the County Sewer Ordinances, all other applicable laws, ordinances, and regulations, and sound engineering practices, except as otherwise expressly provided in this Agreement.
2.13
Effective Date. 


The date on which this Agreement shall become effective pursuant to Subsection 10.8 of this Agreement. 

2.14
Force Majeure. 


Orders of the United States, State of Illinois, or other civil or military authority, changes in applicable law, strikes, lock-outs, acts of God, inability to obtain labor or materials, enemy action, civil commotion, fire, unavoidable casualty, or other similar events or circumstances. 

2.15
Fox Lake.

The Village of Fox Lake, Illinois.
2.16
Fox Lake Agreement.


That certain agreement between the County and Fox Lake dated _____ (and amendments thereto that may be entered into from time-to-time) providing inter alia for the treatment and disposal of sewage delivered from the County Interceptor to Northwest Regional Water Reclamation Facility.  
2.17
Industrial Waste. 
Liquid and water-carried waste discharged by any non-residential Customer. 

2.18
Inflow/Infiltration.



A.
Inflow:  Water other than wastewater that enters a sewerage system from sources such as roof leaders, drains, manhole covers, cross connections between storm and sanitary sewers, catch basins, cooling towers, storm waters, surface runoff, street wash waters, or drainage.



B.
Infiltration:  Water other than wastewater that enters a sewerage system from the ground through such means as defective pipes, pipe joints, connections, or manholes.



C.
Excessive Inflow/Infiltration: Any flow greater than 2.5 times the design average flow of the Northwest Regional Water Reclamation Facility, or such greater multiple of the design average flow that may be authorized from time-to-time in the NPDES permit for the Northwest Regional Water Reclamation Facility.
2.19
Meter.

Any device used to measure flow. 

2.20
Northwest Lake FPA.

The Northwest Lake Facilities Planning Area as established in the Illinois Water Quality Management Plan, as such plan may be amended from time-to-time. 
2.21
Northwest Regional Water Reclamation Facility.

The wastewater treatment plant constructed, owned, and operated by Fox Lake, and located at 200 Industrial Drive, Fox Lake, Illinois, which discharges into the Fox River in Lake County, Illinois, together with any additions to, or extensions of, such plant. 
2.22
Population Equivalent (P.E.). 


The calculated population that would normally produce 100 gallons of Sanitary Sewage per day containing 0.17 pounds of B.O.D. and 0.20 pounds of total Suspended Solids. The P.E. for a discharger of Industrial Waste shall be based on the highest of the flow, B.O.D., and Total Suspended Solids.
2.23
Pretreated Sewage. 

Sanitary Sewage or Industrial Waste that has been subjected to Pretreatment. 

2.24
Pretreatment. 

The process, or any portion of the process, of changing the physical, chemical, or biological character of Sanitary Sewage or Industrial Waste so as to meet the pretreatment standards promulgated under Section 307(b) and 307(c) of the Federal Clean Water Act, or any amendment thereto, as well as any pretreatment standards heretofore or hereafter established by State law, the County Sewer Ordinances, or in accordance with the Fox Lake Agreement. 
2.25
Properly Shredded Garbage.
Garbage that has been shredded to such degree that all particles will be carried freely under the flow conditions normally prevailing in public sewers, with no particle greater than 1/2 inch in any dimension.
2.26
Residential Customer Equivalent (R.C.E.).
A unit of measurement for purposes of imposing Connection Charges or assessing Sewer User Fees on Customers that shall equal either:

A.
The sanitary sewage flow from a single dwelling unit of any type; or 

B.
For non-residential Customers, which for calculation purposes is 2.5 P.E.

2.27
Sanitary Sewage. 

Liquid and water-carried waste and Properly Shredded Garbage discharged from the plumbing fixtures of dwellings and other buildings, but not including Industrial Waste. 

2.28
Sanitary Sewer. 


Any sewer that carries Sewage. 

2.29
Sanitary Sewer Service. 


The Transport and Treatment of Sewage, or any combination of one or more of such activities. 

2.30
Sewage. 


Sanitary Sewage, Industrial Waste, and Pretreated Sewage, together with such Inflow/Infiltration as may be permitted pursuant to the County Sewer Ordinances or the Fox Lake Agreement.

2.31
Sewer User Fee. 


The standard rates charged by the County (which includes applicable County and Fox Lake fees) in the County Sewerage System for Transport and Treatment of Sewage of a specified volume, strength, and composition.   

2.32
Suspended Solids. 


Nonfilterable solids that either float on the surface of, or are in suspension in, Sewage or other liquids.
2.33
Transport. 


The conveyance of Sewage from the point or points of discharge of the District Sewage Collection System to the Northwest Regional Water Reclamation Facility or to any other provider of Treatment service. 

2.34
Treatment. 

The process, or any portion of the process, of changing the physical, chemical, or biological character or composition of Sanitary Sewage or Industrial Waste so as to meet all federal, state, Fox Lake, and County requirements. 

2.35
Volo Service Subarea.

Those areas located within the area depicted on Exhibit B to this Agreement that are within the corporate limits of the District and the corporate limits of the Village of Volo, Illinois from time-to-time, including any territory hereafter annexed to the District and the Village of Volo, Illinois.

2.36
Wholesale Advisory Committee.
An advisory body comprised of both the Wholesale Policy Advisory Committee and the Wholesale Technical Advisory Committee, the responsibilities of which will be further set forth in bylaws to be approved by the Wholesale Policy Advisory Committee.  The Wholesale Advisory Committee is established for the purposes of communication and coordination on matters of mutual concern regarding sanitary sewerage service, including input on operational and cost effectiveness matters relating to local systems, transport, and treatment activities, throughout the Northwest Lake FPA.   

2.37
Wholesale Policy Advisory Committee.
An advisory body comprised of one representative from each of the District, the County, Fox Lake, and each municipality, sanitary district, and public utility company that (i) owns local sewers that are located within the Northwest Lake FPA; (ii) is served by the Northwest Regional Water Reclamation Facility; and (iii) is a party to a current contract for such service with the County ("Wholesalers").  Representatives (as well as any alternative representatives) are to be approved by resolution of the respective corporate authorities of the District, County, Fox Lake, and each Wholesaler.  Representatives and alternate representatives shall be either members of the corporate authorities or administrative officials of the District, County, Fox Lake, or a Wholesaler.  The Wholesale Policy Advisory Committee is established for the purposes of communication and coordination on matters of mutual concern regarding sanitary sewerage service throughout the Northwest Lake FPA.
2.38
Wholesale Technical Advisory Committee.
An advisory body comprised of one representative from the District, County, Fox Lake, and each Wholesaler.  Representatives (as well as any alternative representatives) are to be approved by resolution of the respective corporate authorities of the District, County, Fox Lake, and each Wholesaler.  Representatives and alternate representatives shall be either engineers or full-time employees of the District, County, Fox Lake, or each Wholesaler with responsibilities relating to the representative's sanitary sewer system.  
ARTICLE III

SANITARY SEWER SERVICE

3.1
County Obligations. 

The County shall, subject to the conditions precedent and limitations set forth in Article V of this Agreement, and to the other terms and conditions of this Agreement, use its best efforts to operate and maintain the County Sewerage System in accordance with its customary practices and sound engineering practices.  Use of the County Sewerage System shall be governed by the County Sewer Ordinances and this Agreement. 

3.2
District Obligations. 

Except as provided in Section 3.3 of this Agreement, the District shall not, at any time during the term of this Agreement, (i) offer, authorize, or permit any Sanitary Sewer Service within the District Service Area other than such Service as is delivered by the County by and through the County Sewerage System; (ii) construct, or cause, permit, or consent to the construction of, any Sanitary Sewers or Treatment facilities (other than the County Sewerage System and the District Sewage Collection System) within the District Service Area; or (iii) deliver Sewage from properties within the District Service Area to any Transport or Treatment facility other than the County Sewerage System (either directly or through tributary lines) without, in each such case, the prior written consent of the County.  

3.3
Alternative Sanitary Sewer Services. 

A.
Limited Right to Use Other Facilities.  

1.
Capacity to Serve. If, at any time after the Effective Date of this Agreement, the County is unable or unwilling to provide Sanitary Sewer Service as required by this Agreement for all Sewage from the District Service Area either directly or through tributary lines, the District may, upon proper notice as provided in Subsection A.2 of this Section 3.3, and without the consent of the County, make alternate arrangements for Sanitary Sewer Service with respect to such Sewage that the County is unable or unwilling to Transport or Treat.  By pursuing alternative arrangements under this Section 3.3.A.1, the District shall not be authorized to reduce the volume of Sewage Collected from the District Service Area that has been and can continue to be served by the County Sewerage System.
2.
Required Notice.  Any notice required pursuant to Subsection 3.3.A.1 of this Agreement shall be in writing and shall be delivered to the County not less than 90 days before the District enters into any agreement or other arrangement for any Sanitary Sewer Service with respect to Sewage from the District by any provider of Sanitary Sewer Service other than the County.  Such notice shall specify (a) the additional amount of Sewage for which the District requires additional capacity and that the District intends to deliver to any other service provider, (b) the time within which such additional Sanitary Sewer Service capacity is required, and (c) the basis for the District's conclusion that the County cannot or will not provide Sanitary Sewer Service with respect to such Sewage.  If, within 90 days after such notice is delivered to the County, the County agrees in writing to provide the required Sanitary Sewer Service, the District shall be required to take such Service from the County pursuant to this Agreement rather than from any other service provider.  Otherwise, the District shall have no obligation to deliver such additional amounts of Sewage (as set forth in the notice) to the County Sewerage System at any time thereafter.
B.
District Request for Expansion of County Sewerage System.  The parties acknowledge and agree that the County has the right, but not the obligation, to expand the County Sewerage System.  Nevertheless, if, (i) as a result of the lack of capacity in any portion of the County Sewerage System needed to Transport Sewage from the District Service Area, the County is unable to provide Sanitary Sewer Service for all Sewage from the District Service Area, and (ii) the County has not otherwise elected to expand the County Sewerage System to address such lack of capacity, then (iii) the District may request the County for a proposal to design, install, and construct such improvements to the County Sewerage System.  If the County elects to provide such proposal, and the District agrees in writing to pay the full cost of implementing such proposal (unless the County and District otherwise agree), then the County shall be required to design, install, and construct such improvements in the manner set forth in the proposal, and the County agrees to reserve capacity in the County Sewerage System for the District to the extent that the improvements made pursuant to this Section 3.3.B enhance the capacity of the County Sewerage System to serve the District.
C.
Exceptions to Use of County Sewerage System.  Notwithstanding any provisions in this Agreement to the contrary, the District may deliver Sewage collected from properties within the areas depicted on Exhibit C to this Agreement (the "Direct Service Properties") directly to Transport facilities that are not part of the County Sewerage System; provided, however, that Sanitary Sewer Service through such alternative Transport facilities shall be governed (as applicable) by that certain "Intergovernmental Service Agreement" between the Village of Fox Lake and the District dated November 15, 1999 and the "Intergovernmental Agreement" between the Village of Fox Lake, the Village of Volo, and the District dated September 24, 2002.  The Direct Service Properties shall be exempt from the County portion of the Sewer User Fees but shall be required to pay all Connection Charges as established in Section 6.2 of this Agreement.  
D.
Septic Systems.  Notwithstanding any provisions in this Agreement, or any District ordinances or District agreements with the Village of Volo to the contrary, residential septic systems serving only one detached single family dwelling on a lot of at least 40,000 square feet in area and any other septic systems that may from time to time receive written approval from the County and Fox Lake shall not be considered to be Treatment facilities for purposes of this Section.  In addition, any existing septic systems serving nonresidential structures or residential structures for which certificates of occupancy have been issued prior to the date of this Agreement shall not be considered a Treatment facility for purposes of this Section; provided, however, that such existing septic systems (other than those serving only one detached single family dwelling on a lot greater than 40,000 square feet in area) shall not be replaced or repaired in a manner requiring a permit from the Lake County Board of Health unless there is no Sanitary Sewer within 300 feet of the property served by such septic system (or such greater distance as may be established by regulation of the Lake County Health Department).  In addition, the County shall not have an obligation to Transport Sewage to the Northwest Regional Water Reclamation Facility if treated by any other type of on-site treatment system for which required permits have been issued and maintained (including without limitation land treatment systems). 

3.4
Other Agreements and Laws. 

Except as provided in Section 3.3.C of this Agreement, nothing in this Agreement shall be construed or interpreted as a waiver by the County of its rights under any other agreement or law governing the County's right to provide exclusive Sanitary Sewer Service within any portion of the County, including the District Service Area.

ARTICLE IV

DISTRICT SEWAGE COLLECTION SYSTEM

4.1 Acknowledgement of Existing District Sewage Collection System.

The parties acknowledge that the District currently owns, operates, and maintains the District Sewage Collection System, which system is tributary to the County Sewerage System.  The District shall be permitted to continue to Collect Sewage from Customers within the District Service Area and to deliver such Sewage to the County Sewerage System, subject to and in accordance with the County Sewer Ordinances and the terms of this Agreement.

4.2 Extensions to District Sewage Collection System.
A.
Permitted Extensions and Enlargements.  The District shall be permitted to extend, enlarge, or otherwise modify or improve the District Sewage Collection System in any manner that the District determines is necessary and appropriate in order to serve Customers within the District Service Area; provided that any such extension, enlargement, modification, or improvement shall be undertaken in accordance with the terms of this Agreement.

B.
Standards for Extensions or Enlargements.  In the event that the District elects to extend, enlarge, or otherwise modify or improve the District Sewage Collection System, either directly or by owners, subdividers, or developers of any lot, tract, or parcel within the District Service Area in connection with the development of any such lot, tract, or parcel, the District shall require any such extension, enlargement, modification, or improvement, to be designed, constructed, and installed in accordance with this Agreement, the County Sewer Ordinances, all other requirements of law, and sound engineering practices.  In fulfilling its responsibilities hereunder, the District shall, at a minimum, undertake or cause to be undertaken, at no cost to the County, the following: 

1.
Obtain engineering services, from a firm experienced in the design of public sewerage systems, for the design, plans and specifications, and construction of any portion of the District Sewage Collection System;

2.
Obtain all easements, rights-of-way, licenses, and other property rights that are necessary or convenient to construct, install, operate, and maintain any portion of the District Sewage Collection System, including the preparation of appropriate surveys, agreements, and other relevant documents;

3.
Enter into contracts with firms experienced in the construction and installation of public sewerage systems;

4.
Secure all permits, approvals, and authorizations that may be necessary or appropriate to construct, install, and operate the portion of the District Sewage Collection System; and

5.
In cases where the County is required to execute an IEPA permit application, submit to the County, for the County's review and approval, all preliminary and final engineering plans and specifications and all permit applications for such new portions of the District Sewage Collection System. 

Further, the District shall permit the County to conduct such reviews and inspections of the work required to be performed pursuant to this Subsection 4.2.B as the County may deem necessary or appropriate to protect its interests. 

C.
County Obligations.  Subject to the conditions and limitations set forth in Article V of this Agreement and to the other terms and conditions of this Agreement, and subject further to all customary County fees and charges being paid, the County shall have the following obligations with respect to any extension, enlargement, modification, or improvement of the District Sewage Collection System: 

1.
The obligation to approve, when completed in accordance with this Agreement, the County Sewer Ordinances, all other requirements of law, and sound engineering practices, all designs, all plans, and specifications required to be prepared or supplied pursuant to this Section 4.2; and

2.
The obligation to execute, when completed in accordance with this Agreement, the County Sewer Ordinances, all other requirements of law, and sound engineering practices, all permit applications required to be filed pursuant to this Section 4.2, but only when the signature of the County is required by the permitting agency.

3.
The County shall complete its obligation under this Section within thirty (30) days after submission in full to the County.
D.
Expansion Limitations.  Notwithstanding anything in this Article IV to the contrary, the District shall not expand the District Service Area without the express written consent of the County; in assessing whether to consent to any such expansion, the County will apply the standards set forth in its "Considerations and Principles Relating To Intergovernmental Agreements For Sewer and Amendments To Existing Agreements," a copy of which is attached hereto as Exhibit D (the "Amendment Criteria"); except that the District may expand the District Service Area to correspond to expansions of the Volo Service Subarea to the extent that such expansions of the Volo Service Subarea comply with the terms, conditions, requirements, and limitations of the "Agreement for Sewage Disposal" among the County, the District, and the Village of Volo dated __________ 200__, a copy of which is attached to this Agreement as Exhibit E (the "Volo Service Agreement").  The County reserves the right to demand a new and separate service agreement (or an amendment to this Agreement) for any area served by an expansion of a District Service Area outside of the Volo Service Subarea.

E.
Conditional Expansion Rights.  The County acknowledges that the District has entered into a certain intergovernmental agreement with the Village of Round Lake dated _______________ (the "Round Lake Agreement").  The County agrees that any area included in the Round Lake Agreement but lying outside the District Service Area (the "Round Lake Properties") may receive Sanitary Sewer Service through the District pursuant to this Agreement, but only after the County and the Village of Round Lake execute an agreement subsequent to the Round Lake Agreement (a "Future County-Round Lake Agreement") providing for sewer service to the Round Lake Properties.  In the event of any apparent inconsistency between the terms of the Future County-Round Lake Agreement and the terms of the Round Lake Agreement regarding County Sanitary Sewer Service to the Round Lake Properties, the District, County, and Round Lake shall meet in an effort to reconcile such terms, but the Future County-Round Lake Agreement shall control in the event of a direct conflict.  The County agrees that, to the extent that a Future County-Round Lake Agreement authorizes Sanitary Sewer Service to the Round Lake Properties, such agreement will provide for direct Sanitary Sewer Service by the District to the Round Lake Properties and the District Service Area shall include the Round Lake Properties.  A draft of the proposed Future County-Round Lake Agreement is attached hereto as Exhibit I, and the County will provide the District with any updated version thereof prior to the County taking final action on the Future County-Round Lake Agreement.  
ARTICLE V

CONDITIONS AND LIMITATIONS

5.1
Conditions Beyond County's Control. 

The County shall not be responsible for any failure to perform the undertakings, obligations, and commitments assumed by it pursuant to this Agreement caused by a Force Majeure. 

5.2
Conditions Precedent to County Service. 

Notwithstanding any other provision of this Agreement, the right of any Customer located within the District Service Area to receive Sanitary Sewer Service from the County pursuant to this Agreement, and the County's obligation to provide Sanitary Sewer Services to any such Customer, shall be subject to all of the following conditions precedent having first been satisfied: 

A.
Receipt by the County of all necessary governmental approvals to operate all of the components of the County Sewerage System as may be necessary to provide Sanitary Sewer Service to such Customer pursuant to this Agreement;

B.
Connection of the Customer to the District Sewage Collection System in accordance with this Agreement;

C.
(i) The ability of the County to provide Sanitary Sewer Service as required by this Agreement without violating any applicable laws or regulations or the provisions of the Fox Lake Agreement, (ii) the ability of the Northwest Regional Water Reclamation Facility to accept Sewage that the District delivers to the County Sewerage System from the District Service Area for treatment and disposal in compliance with all applicable laws and regulations, and (iii) the legal right of the County to deliver said Sewage to said plant for such purposes; 

D.
Payment of required Connection Charges to the County; and

E.
All other terms and conditions of this Agreement.

5.3
Limitations on County Service. 

Notwithstanding any other provision of this Agreement, the right of the District or any Customer located within the District Service Area to receive Sanitary Sewer Service from the County, and the County's obligation to provide Sanitary Sewer Service within the District Service Area, shall be subject to the following limitations: 

A.
No new points of connection between the District Sewage Collection System and the County Interceptors shall be permitted unless authorized in writing by the County Director of Public Works, in which case the precise number, size, and location of such new connections shall be determined by the County, after consultation with the District and consideration of the Comprehensive Plan and the County Sewer Ordinances, in accordance with sound engineering practices.

B.
The Sanitary Sewer Service to be provided by the County pursuant to this Agreement shall be on a first come-first serve basis and within the limits of available capacity. 

C
The Sanitary Sewer Service to be provided by the County pursuant to this Agreement shall be subject to the County Sewer Ordinances and all other applicable laws, ordinances, rules, and regulations, including the Fox Lake Agreement and any Pretreatment standards.  Except as otherwise required by federal or state law or the Fox Lake Agreement, no amendment to the County Sewer Ordinances shall be enforced against the District until 60 days after the County shall have given the District written notice of such amendment.  The District shall be given notice by the County Director of Public Works of any proposed amendment to the County Sewer Ordinances prior to the adoption of such amendments in order to permit the District to review and comment; provided that any failure to give notice shall not affect the applicability of such amendments to the County Sewer Ordinances, but such amendments shall not take effect with respect to the District until 60 days after the delivery of notice by the County of the effective date of the amendment.  In addition, the maximum infiltration rate for new Sewers constructed within the District Sewage Collection System shall conform to the rules and regulations of the Illinois Environmental Protection Agency.

D.
The Sanitary Sewer Service to be provided by the County pursuant to this Agreement shall be subject to all other terms and conditions of this Agreement.

5.4
Volo Service Subarea. 

The County’s obligation to provide sanitary sewer services to, and the District’s ability to deliver to the County Sewerage System sewage from, the Volo Service Subarea shall be governed by the Volo Service Agreement.  Any service to the Volo Service Subarea shall only be authorized in accordance with the Volo Service Agreement.
ARTICLE VI 

CHARGES AND FEES 

6.1
District Payment of County Sewer User Fees and Connection Charges.


A.
The District shall be obligated to pay Connection Charges to the County relating to new Customers connecting to the County Sewerage System (and indirectly to the Northwest Regional Water Reclamation Facility or any other Treatment facility) for Sanitary Sewer Service within the District Service Area as provided for in this Article VI.  The District shall deliver payment of the Connection Charges within thirty-five (35) days after such connection is authorized or effected (whichever first occurs). 

B.
The District shall be obligated to pay Sewer User Fees to the County for Sanitary Sewer Service billed to Customers within the District Service Area and connected to the County Sewerage System (and indirectly to the Northwest Regional Water Reclamation Facility or any other Treatment facility) as provided for in this Article VI.  The District shall pay all such Sewer User Fees to the County within thirty-five (35) days after the due date of its periodic Customer service billing. 

C.
If the District fails to make timely payment in full of charges due to the County pursuant to Section 6.1.A or 6.1.B above, daily interest charges for late payments to the County shall be assessed against the District at a rate of nine percent per annum.  A summary statement of Customers and amounts billed and collected shall accompany each payment.  A complete statement of accounts and billing records shall be made available to the County upon request.  In addition, the County shall have access to the District’s records relating to the District Sewage Collection System.  The District shall continue its past practice of shutting off service to delinquent accounts.  
D.
The District assumes the responsibility to collect, and irrespective of collection, shall be responsible for payment to the County of, all Connection Charges and Sewer User Fees as provided for in this Agreement.  The District shall use its best efforts and all reasonable commercial means to collect the amounts due the County.  The District shall not issue any sewer permits until the District has collected the Connection Charges due the County and the Northwest Regional Water Reclamation Facility.  
E.
Pursuant to the Fox Lake Agreement, a portion of the Connection Charges and Sewer User Fees that the County imposes from time to time will be the connection charges or the sewer user fees of Fox Lake relating to a Customer's use of the Northwest Regional Water Reclamation Facility.  The District is required to pay the entire Connection Charge or Sewer User Fee that is due, including the Fox Lake component of such charge or fee.
F. 
The District and County agree that, as of the Effective Date, $27,601.57 of Sewer User Fees billed to Customers have been unpaid for at least 45 days (the "Unpaid Amount"), and that a portion of the Unpaid Amount is deemed uncollectible, leaving a balance of the Unpaid Amount due from the District to the County in the amount of $26,204.55 (the "Balance Due").  The District shall have 24 months from the Effective Date to remit to the County the Balance Due, during which time no interest charge will be assessed against the District by the County on the Balance Due.  To the extent that any portion of the Balance Due is discharged in bankruptcy or foreclosure proceedings after the Effective Date, the District shall so notify the County and the Balance Due will be further reduced by the amount so discharged.  Except as expressly provided herein, nothing in this Section 6.1.F shall affect the District's obligations to pay the County for Sewer User Fees billed to Customers in accordance with this Agreement.
6.2
Connection Charges. 

The District shall collect from the Direct Service Properties and every Customer located within the District Service Area hereafter connecting to the County Sewerage System (either directly or indirectly) a Connection Charge at the same rate as the County from time-to-time charges for similar Sanitary Sewer Services provided by the County through similar facilities of the County Sewerage System.  The County shall be solely responsible for setting such Connection Charges, subject to the adjustment provisions in Section 6.7 of this Agreement.  

6.3
Basis for Determining Connection Charges.


A.
Connection Charges shall be assessed against each Customer on a per Residential Customer Equivalent (R.C.E.) basis.  Unless the parties otherwise agree in writing, (i) all dwelling units, irrespective of size or type, shall be assessed as one R.C.E., and (ii) the R.C.E.s for all other Customers shall be based on the coefficients for the Northwest Regional Water Reclamation Facility set forth in Exhibit F to this Agreement.  The Connection Charge for any Customer whose use is not listed in Exhibit F shall be established as provided in Section 6.3.B of this Agreement.  

B.
As of the Effective Date of this Agreement, the basic Connection Charge shall be established based on the coefficients for the Northwest Regional Water Reclamation Facility set forth in Exhibit F to this Agreement.  The Connection Charge for any Customer whose use is not listed in Exhibit F shall be established pursuant to the Fox Lake Agreement.  Notwithstanding the foregoing, for any Customer whose sewage flow materially exceeds the flow represented in an application for sewer connection, an additional Connection Charge shall be assessed in conformity with such actual flow and in an amount mutually agreed upon by Fox Lake and County pursuant to the Fox Lake Agreement.

C.
Fox Lake may adjust its portion of the Connection Charges from time to time as the need arises after proper written notice is given to the County pursuant to the Fox Lake Agreement.  Within seven (7) days of receiving notice of a connection charge adjustment from Fox Lake, the County will notify the District of such adjustment.  The District has the right to object to the County to any such adjustment in writing within thirty (30) days of written notice.  Upon actual receipt of notice of the District's objection within such 30-day period, the County will notify Fox Lake, and Fox Lake and the County shall mutually agree to engage jointly a registered professional engineer and certified public accountant to undertake a rate study to determine an appropriate connection charge per R.C.E. for the Northwest Regional Water Reclamation Facility.  Charges incurred by the County under 3.1.D of the Fox Lake Agreement as a result of an objection made by the District under this Section 6.3.C must be reimbursed by the District within thirty (30) days of written notice.  Unless Fox Lake and the County otherwise agree, such rate study shall be completed within ninety (90) days after the commencement of such engagement, and the study shall consider the replacement, upgrading, and expansion costs for the Northwest Regional Water Reclamation Facility, but shall not include any administrative fee for Fox Lake respecting its operation and management of the Northwest Regional Water Reclamation Facility. The new Connection Charge determined thereby will be effective with respect to the District beginning with the next applicable billing period commencing not less than fifteen (15) days or more than one hundred twenty (120) days after the completion of any such rate study.
6.4
Sewer User Fees. 

A.
Flat Rate User Fees.  The parties acknowledge and agree that, under the Prior Sewage Agreement, Sewer User Fees were imposed on a flat-rate basis to approximate the relative use of Sanitary Sewer Service by Customers within the District Service Area.  Subject to the provisions of Section 6.4.B of this Agreement, the assessment of Sewer User Fees shall continue on a flat-rate basis as follows:

1.
All Customers occupying dwelling units shall be deemed to utilize one (1) R.C.E. of Sanitary Sewer Service each month.

2.
All Customers other than those occupying dwelling units shall be deemed to utilize Sanitary Sewer Service each month in accordance with the following calculation:

(Estimated P.E. of Customer) x
1  R.C.E.


2.5 P.E.





where the “Estimated P.E. of Customer” shall be based upon the "Sewer Use Coefficients" as established in Exhibit F, but if the Sewer Use Coefficients are not applicable to the Customer's proposed use, then the "Estimated P.E. of Customer" shall be based on the larger of either: (a) the estimate of P.E. reported in connection with any IEPA permit for such Customer; (b) the standard P.E. coefficient as applied by the IEPA for persons having similar uses as the Customer; or (c) where applicable, Section 2.2C of the Volo Service Agreement.  With respect to Sewer User Fees for non-metered customers, one R.C.E. shall be deemed to equal 7,500 gallons per month.
3.
Pursuant to Section 6.7 of this Agreement, the County shall from time-to-time establish a flat rate fee per RCE of Sanitary Sewer Service (the “RCE Rate”).  The monthly Sewer User Fee for each Customer shall be determined by multiplying the number of such Customer’s RCEs (as established pursuant to Section 6.4.A.1 or 6.4.A.2) by the RCE Rate.
B.
Transition to Volume-Based Sewer User Fees.  The District agrees to use its best efforts to convert from a flat-rate Sewer User Fee to a system under which Sewer User Fees are based on the volume, strength, and composition of the Sewage delivered to the County Sewerage System by the individual Customers.  At such time as the County and District mutually determine that the District has sufficient means for measuring Sewage flows of all or a defined group of individual Customers, then the District shall bill and collect from every Customer located within the District Service Area (or such portion of the District Service Area as the County and the District may agree) Sewer User Fees based upon the actual volume, strength, and composition of Sewage delivered to the County Sewerage System from such Customer.  The County shall be solely responsible for setting such Sewer User Fees, subject to the adjustment provisions in Section 6.7 of this Agreement. 

6.5
Metering. 

A.  Individual Metering.  Following a determination by the parties to bill and collect Sewer User Fees based upon actual volume, strength, and composition pursuant to Section 6.4.B of this Agreement, the County shall have the right to establish and enforce reasonable requirements for all Customers located within the District Service Area for the installation, calibration, inspection, maintenance, repair, and replacement of meters to measure each Customer's Sewage or water use (as mutually agreed upon pursuant to Section 6.4.B) for the purpose of establishing and billing Sewer User Fees.  Nothing in this Section 6.5 shall be deemed to limit the County's right to estimate any Customer's water consumption for the purpose of establishing and billing Sewer User Fees or to limit the County's ability to establish minimum periodic charges. Pursuant to the County Sewer Ordinances, the metered flow may be adjusted for such quantity of water usage that is reasonably estimated as not entering into the sanitary sewers by limiting the total metered flow for residential County Customers for the billing period from May through October in any year to the lesser of the actual metered amount or 110% of the metered water flow from the preceding billing period from November through April (the "Summer User Credit").  For any Customer that has a separate irrigation source or a separately metered irrigation system for its property, the actual meter reading for the Customer shall be used, exclusive of any meter reading for the irrigation system.  The County may through its County Sewer Ordinances reduce or eliminate the Summer User Credit for County Sewer User Fees.   The parties acknowledge that the District does not own or maintain any meters for individual Customers.

B.
System Wide Metering.  Subject to and following an agreement of the County and the District pursuant to Section 6.4.B, the District shall, at its own expense, furnish, install, own, operate, and maintain Meters and related equipment of standard type for measuring all Sewage delivered by the District to the County Sewerage System.  Such Meters may be located at the premises of Customers or where the District’s connecting Sewers connect to the respective County interceptors.  The County shall have access at all reasonable times to such Meters for inspection and examination.  All calibration, adjustment, reading, and recording of such Meters shall be the District’s responsibility.  

C.
Data Sharing.
To the extent the County provides water service to Customers within the District Service Area ("County Water Customers") and maintains water meter reading data on such County Water Customers, the County agrees to provide such data to the District within fifteen (15) days after such data is collected.  Should any County Water Customer fail to pay Sewer User Fees for two or more consecutive billing cycles, the County agrees to coordinate with the District to shut off water service to the County Water Customer, subject to applicable law and the payment to the County of all applicable water shut-off fees.

6.6 
Reporting

A.
Mutual Requirements.  Each party shall establish and maintain at all times during the term of this Agreement permanent books and records of bills, invoices, rates, receipts, accounts receivable, connections, quantities of flow, permits, and any other records relating to Sanitary Sewage Service and fees and charges relating thereto dating back not less than seven years (the "Recordkeeping Data").  Each party shall have the right to inspect and copy Recordkeeping Data of the other during normal business hours, and the parties hereby waive all copying and related costs for all reasonable requests for records.
B.
District Reporting.  The District shall provide to the County, on a quarterly basis, a report of all invoices issued to Customers after the effective date of this Agreement, with a history of payment by Customers.  The report shall be in substantially the form shown in Exhibit G attached hereto, and shall include, without limitation, information regarding any interest payments required by Section 6.1.C, and such other information as may reasonably be requested from time to time by the County. 

C.
County Reporting.  The County shall cause to be prepared annual financial statements of the County Northwest Sewerage System, which financial statements shall include at least the categories of information described in Exhibit H. 

6.7
Adjustments to Fees and Charges.
A.
Level of Sewer User Fees.  Sewer User Fees shall be uniform for all Customers receiving similar Sanitary Sewer Service within the County Sewerage System.  Such Sewer User Fees shall at all times be set at levels designed to assure that County revenues from such Fees will always be sufficient, when considered in light of any other moneys legally available for and applied to such purposes, (i) to provide adequate and proper levels of service; (ii) to pay the County's costs of maintenance, replacement, and operation; (iii) to pay the principal of, and premiums and interest on, bonds secured, in whole or in part, by the revenues of the County Sewerage System; (iv) to provide a reasonable depreciation fund; (v) to provide such other reserves and sinking funds as may be deemed necessary or desirable by the County for the payment of such bonds and for the replacement, extension, and improvement of the County Sewerage System; and (vi) to pay for sewer user fees due to Fox Lake under the Fox Lake Agreement for Treatment services (or for Treatment services as may be provided by another), which sewer user fee may include amounts provided for in Section 3.2.I of the Fox Lake Agreement. 

B.
Level of Connection Charges.  The County may adjust Connection Charges for new Customers receiving Sanitary Sewer Services as may be deemed necessary or desirable by the County (or as required of the County under the Fox Lake Agreement or any similar agreement with a provider of Treatment services), provided that such Connection Charges shall at all times be uniform among Customers of the County Sewerage System receiving similar Sanitary Sewer Services.  

C.
Procedure for Adjusting Connection Charges and Sewer User Fees.  Except as provided in Sections 6.3.C or 6.7.D of this Agreement, adjustments in Connection Charges will not be effective until 60 days after the County approves such adjustment, nor will adjustments in Sewer User Fees be effective until the next applicable billing period commencing not less than fifteen (15) days nor more than one hundred twenty (120) days after the County approves such adjustment.  Such adjustments may be made without the need for hearings, but the County will provide notice to the District at least 7 days prior to any County Board meeting where adjustments to County Connection Charges or Sewer User fees are being considered.
D.
Changes in Treatment Rates.  Any adjustment in connection charges or sewer user fees required by Fox Lake in order to meet requirements of Northwest Regional Water Reclamation Facility shall be reflected in the amounts the County charges the District for its Customers.  Fox Lake may adjust its portion of the Sewer User Fees from time to time as the need arises after proper written notice is given to the County pursuant to the Fox Lake Agreement.  Within seven (7) days of receiving notice of a sewer user fee adjustment from Fox Lake, the County will notify the District of such adjustment along with any financial analysis.  The District has the right to object to the County to any such adjustment in writing within thirty (30) days of written notice.  Upon actual receipt of notice of the District's objection within such 30-day period, the County will notify Fox Lake, and Fox Lake and the County shall mutually agree to engage jointly a registered professional engineer and certified public accountant to undertake a rate study to determine an appropriate sewer user fee per R.C.E. for the Northwest Regional Water Reclamation Facility.  Charges incurred by the County under 3.2.D of the Fox Lake Agreement as a result of an objection made by the District under this Section 6.7.D must be reimbursed by the District within thirty (30) days of written notice.  Unless Fox Lake and the County otherwise agree, such rate study shall be completed within ninety (90) days after the commencement of such engagement, and the study shall consider the replacement, upgrading, and expansion costs for the Northwest Regional Water Reclamation Facility, but shall not include any administrative fee for Fox Lake respecting its operation and management of the Northwest Regional Water Reclamation Facility.  The new Sewer User Fee determined thereby (and pursuant to Section 3.2.F of the Fox Lake Agreement) will be effective with respect to the District beginning with the next applicable billing period commencing not less than fifteen (15) days or more than one hundred twenty (120) days after the completion of any such rate study.
6.8
Service Conditioned on Payment. 

Either the District or any of its Customers may be denied issuance of a temporary or final sewer permit for any building, structure, or Customer within the District Service Area in the event that all Connection Charges due to the County have not been paid to the District.  In addition, in the event that the District fails to pay Connection Charges or Sewer User Fees as provided in this Agreement, the County may take steps to terminate Sanitary Sewer Service to the District; provided, however, that no termination of service shall occur unless the District fails to bring current its account with the County within 45 days after notice from the County regarding such failure to pay.

6.9
District Service Charges.

Nothing in this Agreement shall limit the District’s discretion in establishing reasonable fees and rates related solely to the District Sewage Collection System for its Customers, so long as such fees and rates are at all times sufficient to permit the District to meet its obligations under this Agreement.

6.10
Inflow/Infiltration Reduction.  The District and the County acknowledge and agree that Excessive Inflow/Infiltration from local sewage collection systems tributary to the County Sewerage System increases the cost of operating, and reduces the overall capacity and capability of, both the Northwest Regional Water Reclamation Facility and the County Sewerage System.   The District and the County acknowledge, however, that it may be more cost-effective to reduce the effects of Excessive Inflow/Infiltration through regional excessive flow detention facilities or similar mechanisms ("Regional I/I Facilities") as well as attainable local corrective measures.  In order to create appropriate incentives for local corrective measures and appropriate means for undertaking regional excessive flow detention facilities to address problems that may be resulting from Excessive Inflow/Infiltration, the County and the District agree to participate in and comply with the provisions for accommodating Inflow/Infiltration as set forth in Section 3.2.H of the Fox Lake Agreement.  Nothing in this Agreement affirmatively requires the District to eliminate all Excessive Inflow/Infiltration from the District Sewage Collection System.
ARTICLE VII

OWNERSHIP AND MAINTENANCE

7.1
County Sewerage System.

The County shall retain ownership of all Sewers and other facilities in the County Sewerage System that it now owns, or that it may in the future construct, or that it may in the future accept dedication of from the District or any other person or entity.  The County shall maintain and operate the County Sewerage System and shall bear all risk of loss or damage to each element of said System, all at its sole cost.

7.2
District Sewage Collection System.

The District shall retain ownership of all Sewers and related facilities in the District Sewage Collection System that it now owns or that it may in the future construct, or that it may in the future accept dedication of from any person or entity, including but not limited to any future extensions thereto that are now located or that may be located within the District.  The District shall maintain and operate the District Sewage Collection System and shall bear all risk of loss or damage to said system, all at its sole cost.

7.3
Right of First Refusal.
A.         Northwest Regional Water Reclamation Facility.  The County has a right of first refusal respecting the purchase of the Northwest Regional Water Reclamation Facility pursuant to Section 5.3A of the Fox Lake Agreement.  In the event that the County receives notice of a bona fide offer for the purchase of the Northwest Regional Water Reclamation Facility in accordance with Section 5.3A of the Fox Lake Agreement, the County will notify the District within five days thereafter.  In the event that the County elects not to exercise its right of first refusal to purchase the Northwest Regional Water Reclamation Facility on its own behalf, and the District desires to present an offer to purchase the Northwest Regional Water Reclamation Facility by providing written notice to the County within 21 days after receipt of notice from the County (or such later period as the County might agree) and such offer to purchase is in accordance with Section 5.3A of the Fox Lake Agreement (the "Purchase Terms"), then the County agrees to exercise its right of first refusal to purchase and resell to the District the Northwest Regional Water Reclamation Facility contemporaneously with the County's purchase of the Northwest Regional Water Reclamation Facility (the "NWRWRF Resale").  The District agrees to purchase the Northwest Regional Water Reclamation facility from the County under the Purchase Terms and also to pay for any administrative, legal, or other costs associated with the NWRWRF Resale. Nothing in this Section 7.3A assures the District of the time by which the County might decline such right or the time the District might be required to formulate a written offer as required by Section 5.3A of the Fox Lake Agreement.
B.
County Sewerage System.  
(i)
In the event that the County ever seeks to sell the County Sewerage System and receives a bona fide offer from a qualified purchaser for such sale and Fox Lake does not exercise its right of first refusal pursuant to Section 5.3B of the Fox Lake Agreement, the District shall have the right of first refusal to purchase the County Sewerage System in accordance with this Section 7.3B.  Upon receipt of a written bona fide offer from a qualified purchaser, the County shall deliver a copy of such offer to the Village.  If, within 35 days after such delivery, the District delivers to the County a written offer to purchase the County Sewerage System consistent with the terms and conditions set forth in Section 7.3.B(ii), and the County has not received an offer from Fox Lake in accordance with Section 5.3B of the Fox Lake Agreement, then the County shall sell the County Sewerage System to the District pursuant to such offer.  If the District fails to deliver a written offer within such 35 day period, the County may proceed to sell the County Sewerage System to the qualified purchaser, provided that such purchase is made subject to the terms, conditions, and obligations of this Agreement and said purchaser shall be deemed the successor to the County under this Agreement.

(ii)
Any timely offer from the District pursuant to Section 7.B(i) shall be accepted by the County provided that Fox Lake does not deliver an offer in accordance with Section 5.3B of the Fox Lake Agreement, and such offer conforms to the following terms: (a) a purchase price in an amount equal to or greater than the amount of the bona fide offer; (b) payment of the purchase price on the same terms as the bona fide offer, or within 180 days after the delivery of the District's offer; and (c) such conditions and contingencies that are substantially the same conditions and contingencies as contained in the bona fide offer.

ARTICLE VIII 

FPA AMENDMENTS
8.1
Joint Action. 

In order to promote sound public sewer planning and the efficient and economical use of County and District facilities being installed and maintained pursuant to this Agreement:

1.
The County shall file, and the District shall support, any application that may be required to amend the Illinois Water Quality Management Plan with respect to the development of the County Sewerage System consistent with this Agreement. 

2.
The District shall file, and the County shall support, any application that may be required to amend the Illinois Water Quality Management Plan with respect to the development of the District Sewage Collection System consistent with this Agreement.

3.
Neither the District, unless authorized pursuant to Section 5.4 of this Agreement, nor the County shall file or support any application to amend, and the County and the District shall undertake joint and cooperative action to oppose and object to any third-party petition to amend, the Illinois Water Quality Management Plan or the Areawide Water Quality Management Plan for Northeastern Illinois that would have the effect of preventing the District and the County from providing Sanitary Sewer Service to the any lot, parcel, or tract within the District Service Area, in the manner provided by this Agreement.  For purposes of this Clause 8.1(3), joint and cooperative action shall include, without limitation, filing written objections, providing staff support, and retaining such attorneys and consultants as the parties mutually agree are necessary with respect to such objections. 

8. 2
Exceptions. 

Nothing in Section 8.1 of this Agreement shall require the County or the District to take any action that it is prohibited from taking, or to refrain from taking any action that it is required to take, pursuant to any agreement that such party approved by formal action of its corporate authorities prior to the Effective Date of this Agreement.  

ARTICLE IX

OTHER CONTRACTS AND SERVICE 

9.1
County Rights. 


A.
The County shall have the right to contract with other persons, natural or corporate, private or public, to perform services similar to those to be performed pursuant to this Agreement; provided, however, that nothing in this Agreement shall be construed to require the County to provide Sanitary Sewer Service to any area of the District not located within the District Service Area.  
B.
The County agrees that, should it enter into an agreement with other persons, natural or corporate private or public, to perform services similar to those to be performed pursuant to this Agreement within the Northwest Lake FPA (a "Wholesale Agreement") after the approval of this Agreement, that it shall provide a copy of such Wholesale Agreement to the District.  Within thirty (30) days of receipt of the Wholesale Agreement, the District must notify the County of any provisions within such Wholesale Agreement that the District believes are applicable to the District and desirable to incorporate into this Agreement (a "Requested Amendment").  Such Requested Amendments identified on Exhibit J to this Agreement shall automatically be deemed incorporated into and made a part of this Agreement, unless, within thirty (30) days of receiving notice from the District, the County shall notify the District of any disagreement whether the Requested Amendments fall within the categories identified in Exhibit J.  If the parties disagree over whether a Requested Amendment is within a category identified in Exhibit J, they shall meet to confer regarding the applicability or inapplicability of the Requested Amendment to the terms of service and obligations under this Agreement.  In the absence of any objection to a Requested Amendment, or after determining that a Requested Amendment is appropriate following conferral, the District and County shall prepare and execute or cause to be executed a written amendment to this Agreement to incorporate all applicable Requested Amendments without formal action of the corporate authorities of the County or the District.  For purposes of this Section 9.1.B only, the County Director of Public Works may bind the County and the District Manager may bind the District.  Should the County be a party to litigation, the outcome of which invalidates any provision of a Wholesale Agreement or the Fox Lake Agreement, the offending provision will be treated as a Requested Amendment and automatically be deemed incorporated into and made part of this Agreement.
9.2
District Acknowledgements. 

The District acknowledges and agrees that: (i) the County's obligation to provide Sanitary Sewer Service to the District arises from this Agreement; (ii) the County does not act or operate as a public or private utility; (iii) the County does not act or operate in a business or proprietary capacity in providing Sanitary Sewer Service to lots, tracts, parcels, or areas within the District Service Area; (iv) the County does not by this Agreement, or its performance pursuant to this Agreement, hold itself out as offering to, and is under no obligation to, provide Sanitary Sewer Service to any lot, tract, parcel, or area other than lot, tracts, parcels, or areas located within the District Service Area; (v) the County's obligation to provide Sanitary Sewer Service to lots, tracts, parcels, or areas within the District Service Area is the sole contractual obligation set forth in this Agreement (and, to the extent applicable, the Volo Service Agreement); and (vi) the County shall have no obligation to amend the terms of this Agreement, except as provided in 9.1.B above, including without limitation the boundaries of the District Service Area. 

9.3
Other County Service. 

Nothing in this Agreement shall be construed or interpreted to prevent or limit the right of the County, or to require the consent of the District, to provide Sanitary Sewer Service to parties other than the District on such terms and conditions as the County may, in its sole discretion, determine to be appropriate, including, without limitation, Sanitary Sewer Service utilizing the County Sewerage System; provided, however, that the County shall not provide Sanitary Sewer Service within the District Service Area except in accordance with the terms and conditions of this Agreement.

9.4
No Third Party Beneficiaries. 

Nothing in this Agreement shall create, or be construed or interpreted to create, any third party beneficiary rights. 

9.5
Water Service. 

This Agreement does not pertain to public water supply service within the District and shall not affect the rights or obligations of either the County or the District with respect to such service within the District. 

ARTICLE X 

LEGAL RELATIONSHIPS AND REQUIREMENTS 

10.1
Exhibits. 

Exhibits A through J attached to this Agreement are, by this reference, incorporated into and made a part of this Agreement. 

10.2
Entire Agreement; Supersedence of Prior Sewage Agreement. 

There are no representations, covenants, promises, or obligations not contained in this Agreement that form any part of this Agreement or upon which either of the parties is relying in entering into this Agreement.  In addition, this Agreement is intended to supersede and render of no further force or effect the Prior Sewage Agreement (including all amendments thereto).

10.3
Amendments. 

Except as expressly provided otherwise in this Agreement (and particularly as provided in Section 9.1.B), this Agreement shall not be modified, changed, altered, amended, or terminated without the written and duly authorized consent of the County and the District. 

10.4
Waivers. 

No term or condition of this Agreement shall be deemed waived by either party unless the term or condition to be waived and the circumstances giving rise to such waiver are set forth specifically in a duly authorized and written waiver of such party.  No waiver by any party of any term or condition of this Agreement shall be deemed or construed as a waiver of any other term or condition of this Agreement, nor shall waiver of any breach be deemed to constitute a waiver of any subsequent breach whether of the same or a different provision of this Agreement. 

10.5
Interpretation and Severability. 

It is the intent of the County and the District that this Agreement be construed and interpreted so as to preserve its validity and enforceability as a whole.  In case of any conflict among the provisions of this Agreement, the provision that best promotes and reflects the intent of the parties shall control.  If any provision of this Agreement is construed or held to be void, invalid, or unenforceable in any respect, the remaining provisions of this Agreement shall not be affected thereby but shall remain in full force and effect.   In addition, the Parties acknowledge that each Party had the opportunity to seek review of this Agreement by counsel prior to its execution and therefore this Agreement shall be deemed to have been drafted mutually by the County and the District.

10.6
Regulatory Bodies. 

This Agreement shall be subject to all valid rules, regulations, and laws applicable hereto passed and promulgated by the United States of America, the State of Illinois, or any other governmental body or agency having lawful jurisdiction, or any authorized representative or agent of any of them; provided, however, that this Section 10.6 shall not be construed as waiving the right of any party to challenge the validity of any such rules, regulations, or laws on any basis, including the impairment of this Agreement. The County reserves the right to adopt ordinances, rules, and regulations governing the design, installation, and use of the County Sewerage System.  

10.7
Successors; Assignment. 

This Agreement shall be binding on, and shall inure to the benefit of the successors and permitted assigns of the County and the District. The District shall not assign this Agreement in whole or in part, or any of its rights or obligations under this Agreement, without the prior express written consent of the County, which consent may be withheld in the sole and unfettered discretion of the County.  The County shall not assign this Agreement in whole or in part, or any of its rights or obligations under this Agreement, without the prior express written consent of the District, which consent may be withheld in the sole and unfettered discretion of the District. 

10.8
Effective Date and Term. 

A.
Effective Date.  This Agreement shall take effect as of the date first above written when executed by the duly authorized representatives of the County and the District. 

B.
Term.  This Agreement shall be in full force and effect for a period of 20 years from and after its Effective Date. 

10.9
Notices. 

All notices and other communications in connection with this Agreement shall be in writing and shall be deemed delivered to the addressee thereof when delivered in person or by express mail or messenger at the address set forth below or three business days after deposit thereof in any main or branch United States post office, certified or registered mail, return receipt requested, postage prepaid, properly addressed to the parties, respectively, as follows: 

For notices and communications to the County: 

County of Lake 

18 North County Street 

Waukegan, Illinois 60065 

Attn:  County Administrator 

and 

Lake County Department of Public Works 

650 Winchester Road 

Libertyville, Illinois 60046 

Attn:  Director of Public Works 

For notices and communications to the District: 

Lakes Region Sanitary District 

Attn: District Manager

25700 West Old Grand Avenue

Ingleside, Illinois 60041

By notice complying with the foregoing requirements of this Section 10.9, each party shall have the right to change the addressees or addresses or both for all future notices and communications to such party, but no notice of a change of address shall be effective until actually received. 

10.10
Execution in Counterparts. 

This Agreement may be executed in multiple identical counterparts, and all of said counterparts shall, individually and taken together, constitute one and the same Agreement. 

10.11
Enforcement and Remedies. 

The parties hereto may in law or in equity enforce or compel the performance of this Agreement and shall otherwise have all remedies provided by applicable United States of America, State of Illinois, and local laws, ordinances, rules, and regulations, except that neither the District nor the County shall seek or recover monetary damages against the other or any of the other's officials, agents, representatives, attorneys, or employees on account of the negotiation, execution, or breach of any of the terms and conditions of this Agreement.  Enforcement actions to collect Connection Charges or Sewer User Fees due under this Agreement shall not be actions for monetary damages. 

[SIGNATURES CONTINUE ON FOLLOWING PAGE.]

IN WITNESS WHEREOF, the parties have executed this Agreement as of the day and year first written. 

LAKES REGION SANITARY DISTRICT
By: ________________________________

ATTEST:
District President
____________________________________

District Clerk
COUNTY OF LAKE

By: ________________________________ 

ATTEST:
Chairman, Lake County Board

____________________________________

County Clerk

# 5488401_v18
EXHIBIT A
County Northwest Service Area 
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EXHIBIT E
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EXHIBIT F
Sewer Use Coefficients

EXHIBIT G
Form of Quarterly Invoice Report

EXHIBIT H
Financial Statement Categories 
	Operating Revenues

	--     User Charges

	--     Connection Charges

	--     Inspection Fees

	--     Revenue from Other Sources

	TOTAL REVENUES

	

	Operating Expenses

	--     Salaries, Payroll, and Related Personnel Expenses

	--     Expenses: Office Supplies, Equipment, Furnishings

	--     Building Operation and Maintenance  Expenses

	--     Chemical Supplies

	--     Laboratory Supplies

	--     Rolling Stock and Equipment Operating and Maintenance Expenses

	--     Capital Expenses for Rolling Stock and Equipment

	--     Miscellaneous Commodity Expenses 

	--     Consultant Services

	--     Software and Data Processing Maintenance

	--     Laboratory Fees

	--     Training/Continuing Education Expenses

	--     Pest Control

	--     Garbage Disposal

	--     Security Services

	--     Biosolids Management

	--     Telecommunication and Data Services 

	--     Building and Storage

	--     Sewage Collection and Transport Facilities Construction, Repair, and Replacement Expenses

	--     Sewage Collection, Retention, and Transport Facilities  Operation and Maintenance Expenses

	--     Transmission and Disposal Fees and Charges

	--     Wells, Water Storage Tank Operation and Maintenance Expenses

	--     All Other Maintenance

	--     Equipment Rental

	--     All Other Fees

	--     Wholesale Sewerage T

	--     Meter Reading Service

	--     Testing and Inspecting

	--     H/L/D Employee Benefit

	--     Retirement Benefits/

	--     Auditing And Accounting

	--     Financial Services

	--     Bio Hazard Waste Disposal

	--     Publications & Legal Notices

	--     Insurance

	--     Temporary Employment Services

	--     Indirect Cost Allocations

	--     Revenue Bond Issue Costs

	--     Loss on Revenue Bonds Refunding

	--     Principal Payments

	--     Interest Payments

	--     Depreciation Expense

	

	TOTAL EXPENSES

	

	

	(Surplus) or Deficit


EXHIBIT I
Future County-Round Lake Agreement
EXHIBIT J
Requested Amendment Categories

	County Obligations to operate and maintain the County Sewerage System under Section 3.1

	Process for waiving District obligations under Section 3.2

	Limited right to use other facilities under Section 3.3.B

	Expansion request process under Section 3.3.B

	Septic system regulations under Section 3.3

	Other agreements and Laws under Section 3.4

	Permitted extensions and enlargements, standards for extensions or enlargements, County obligations with respect to extension and enlargement, and expansion limitations under Section 4.2.A-D

	Conditions and limitations under Section 5.1-5.3

	Applicable charges and fees under Article VI, except any payment arrangements for existing balances due or fee reimbursements that are specific to a particular Wholesaler.

	FPA Amendments under Section 8.1(3)

	Legal relationships and requirements in Article X
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