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M E M O R A N D U M
January 27, 2009
TO: 
Lake County Planning, Building and Zoning Committee
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FR: 
Patrick S. Tierney, Principal Planner

Lake County Department of Planning, Building and Development

RE: 
Mill Creek Estates PUD – Warren Township

Request for variations to postpone the issuance of performance assurances

Mill Creek Estates PUD was approved by this Committee on October 2, 2007.  As a condition of presenting the Final Plat to the Committee, Inland Real Estate Development, L.L.C. (IRED Lake County, L.L.C.) provided performance assurances for restoration and subdivision improvements in the sum of $1,307,263 and $4,814,167 respectively.  The Restoration Assurance will expire on October 11, 2009 and the Subdivision Assurance will expire on September 27, 2009. 

Variation Request

Subsequent to the recordation of the Final Plat, the developer completed the majority of off-site sanitary sewer and water improvements.  Access permits have expired as have Site Development Permits issued around the time the Final Plat was approved.  The developer’s request states that given the downturn in the economy and the associated housing market, they are not anticipating a demand for lots in the subdivision for some time in the future.  They are requesting that the Committee grant variations from Article 10 (see references below) to enable them to postpone providing the required assurances until they are prepared to construct the improvements.  The developer is asking the County to release the Restoration Assurance and Subdivision Assurance in exchange for them recording a Bond Agreement against all lots in the subdivision (essentially a deed restriction) that notifies a perspective buyer that land cannot be conveyed to a perspective homeowner and no work shall commence on the subdivision improvements until the necessary assurances are deposited with the County and expired development permits (i.e. access, site development) are issued by the County.  The agreement further states that the County has no responsibility for installation of subdivision improvements.
As an alternative, staff has proposed that a Plat Amendment be submitted by the developer that gradually phases in lots and associated improvements based on market demand. It is our belief that this option both protects the County from liability and reduces the financial strain on the developer.  However, the developer has rejected this approach. The County can also reach an agreement to insure a speedy review and a nominal charge to the developer to cover the future reviews of phases as they are presented for approval.
Variation References

 Article 10, Section 10.16.2.C – “The restoration assurance shall be posted as a prerequisite to commencement of construction activities or Final Plat approval, which ever comes first.” 

Article 10, Section 10.16.3.C -“The subdivision assurance shall be posted as a prerequisite to commencement of construction activities or Final Plat approval, which ever comes first.” 

Recommendation

 Staff has discussed this issue with the State’s Attorneys Office on several occasions to discuss possible alternatives for the developer. Although we believe the request proposed by the applicant is reasonable, it is our opinion that the arrangement is untested and it is unknown what the County’s legal liability may be in the future. A summary of our concerns are noted as follows:

1. The County has a legal obligation to ensure a full range of public services are provided to the lot owners of the subdivision. Termination of the bond in favor of an agreement or other arrangement may not be effective enough to address all contingencies associated with protecting the public’s interest. 
2. If IRED, LLC is no longer the property owner, either as a result of sale, bankruptcy or foreclosure etc., how will that impact the bond agreement? 
3. We cannot guarantee that all majority owners and/or beneficiaries with financial obligations are included in the agreement between the County and the developer. 

4. Purchasers who fail to obtain a title report or title insurance may not be put on notice of the bond agreement restrictions. 

5. State Statutes provide that the County collect surety of a sufficient amount to cover the costs of the public improvements at the time of final plat.  
Should the Committee be inclined to grant the requested variations, staff recommends that the following condition be imposed:
1.  The developer shall post the necessary assurances in an amount that have been approved by staff and are based on the estimated cost of the improvements at the time of application for permits and/or construction.
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